THE EVERGREEN SUPREME COURT

2004 FALL TERM

GRANT OF WRIT OF CERTIORARI

On October 10, 2004, the Second Monday of October and World Indigenous Peoples’ Day, the Evergreen Supreme Court granted a writ of certiorari in the following five cases:

NO. 2004-01

Cherokee Nation of Oklahoma & Shoshone-Paiute Tribes of the Duck Valley Reservation v.

Thompson; and

Thompson

v.

Cherokee Nation of Oklahoma

On a Writ of Certiorari to the Tenth Circuit Court of Appeals / Court of Appeals for the Federal Circuit

This case involves the adequacy of funding provided by the United States to plaintiffs, two Native American Tribes, for their performance of contracts operated under the Indian Self-Determination and Education Assistance Act.

Before 1975, the U.S. government directly controlled social service programs for Native American tribes, such as education and health care systems. But that year Congress passed the Indian Self-Determination and Education Assistance Act (ISDEA). It gave tribes the option of assuming control of those programs by way of entering into a contract with the government. A section of the act said, "Federal domination of Indian service programs has served to retard, rather than enhance the progress of Indian people…"  According to the ISDEA, if a tribe chose to enter into a contract and become independent from the Indian Health Service (IHS), the branch of HHS controlling the administration of Indian health care, the tribe would take over the administrative duties of a health care facility or service, and Congress would continue to fund the program in the same amount it would have cost the government to provide the service.

Over the next decade, many tribes decided to take the government up on its offer and signed contracts to run some of their own health care services.  But in many cases, tribes felt funding was insufficient and difficult to obtain.

In the Cherokee claim to the federal contract officer in 1996, they said that the government owed them money for contract support costs. They said that because the Secretary was required to give as much money to the tribe as it would have cost HHS to run the programs. The Secretary had set up a first-come, first-served waiting list for available funds. Unfortunately for the Cherokee, they were too far down on the list and never received any money.

In June 1999, the Interior Department’s Board of Contract Appeals reversed the contract officer’s decision in the first case and granted summary judgment to the Cherokee Nation.  The Secretary appealed to the Court of Appeals for the Federal Circuit in Nov. 2001.  The Court of Appeals unanimously upheld the Board’s ruling. 311 F.3d 1054 (10th Cir. 2002). The Secretary then filed a petition for a writ of certiorari with the Supreme Court.

In Oklahoma, a different judge reached a much different conclusion on the same issues. In June 2001, a Federal District Court granted summary judgment for the Secretary, finding that the funds for tribal health care in the years in question had indeed been exhausted and that if the Secretary had paid the Cherokee, another tribe would have been under-funded. The tribe appealed to the 10th Circuit Court of Appeals, which unanimously affirmed.  334 F.3d 1075 (Fed. Cir. 2003). The Cherokee then petitioned the Supreme Court for a writ of certiorari. 

Since the issues in both cases are identical, they were consolidated into one case for the Supreme Court. 

[Note to Co-counsel in the Evergreen Supreme Court: In the U.S. Supreme Court’s 04-05 Term, the docket numbers for these cases are  02-1472  and 03-0853.  Oral argument in the U.S. Supreme Court will be on Nov. 9, 2004.]

Co-counsel for Cherokee Nation: James Oliver, Esq.; Osha Sempel, Esq.; Andryea Grazier, Esq., and Antonio Olguin, Esq.

Co-counsel for Secretary Thompson: Jesse Franklin, Esq.; Brendan Funtek, Esq., and James Carhahan, Esq.

NO. 2004-02

Oneida Indian Nation

v.

City of Sherrill, N.Y. 

On a Writ of Certiorari to the Second Circuit Court of Appeals
This case, consisting of four actions, addresses whether properties reacquired by the Oneida Indian Nation of New York ("OIN" or "the Oneidas") are subject to taxation by the City of Sherrill, New York and Madison County, New York. The OIN is a federally recognized Indian tribe, governed by a Nation Representative and a Tribal Council. The Oneidas lived on what became central New York State long before the founding of the United States. In the late eighteenth century most of the Oneidas' ancestral land was formally set aside by Congress as reservation land. During the nineteenth century much of it was sold to non-members of the tribe, but starting in the 1990’s members of the tribe reacquired parcels in open-market transactions.  In 1997 and 1998 the purchases included several businesses and properties in Sherrill. These properties include two upon which the Oneidas operate a gasoline station, a convenience store, and a textile manufacturing and distribution facility. 

Contending that these properties are within their reservation and are, consequently, not subject to taxation, the Oneidas refused to pay the property taxes or to collect sales taxes on merchandise sold at the businesses. The group said that under federal law their property was Indian Country and, therefore, free from state and municipal taxation.  They pointed out that under the Non-Intercourse Act, the federal government is the only entity with the power to change the status of Indian Country and has never done so.  Sherrill, a small city in Oneida County, maintains that the land in question lost its status as Indian Country because the Oneidas ceased to exist as a tribe during a period at the end of the 19th century and the beginning of the 20th century.  

On Feb. 4, 2000, the tribe filed a suit seeking to prevent the City of Sherrill from collecting property tax. The city filed for eviction in city court later that month, then took ownership of the property. The Oneidas sued for Sherrill not to foreclose. In June, Sherrill filed a complaint seeking damages.  Those suits merged when the case went before the U.S. District Court for the Northern District of New York, which ruled in favor of the Oneidas. 145 F.Supp.2d 226 (N.D. N.Y. 2001). The Court, finding that the land in dispute is tax-exempt Indian country, said that the Oneida Nation “has set forth undisputed evidence that the 1794 Treaty of Canandaigua confirmed and guaranteed its reservation, which encompasses the lands at issue… .”

More than two years later, on July 21, 2003, the Court of Appeals for the 2nd Circuit affirmed the decision of the Federal District Court.  337 F.3d (2nd Cir. 2003).  The City of Sherrill then petitioned the Supreme Court for a writ of certiorari.

[Note to Co-counsel in the Evergreen Supreme Court: In the U.S. Supreme Court’s 04-05 Term, the docket numbers for these cases are  01-7795 and 01-7797.  Oral argument in the U.S. Supreme Court has not been scheduled.]

Co-counsel for Oneida Indian Nation:  Jesse Powder River Johnson, Esq., Elizabeth Egan, Esq.; Megan Starr, Esq., and Kerry Hoeschen, Esq.

Co-counsel for City of Sherrill:  Peter Fishbeck, Esq.; Dyami Allen, Esq.; Rebecca Manger, Esq. and Grant Turner, Esq.

NO. 2004-03

Anderson et al. 

v.

Evans, Secretary, U.S. Dept. of Commerce at al. (including

The Makah Tribe)

On a Writ of Certiorari to the Ninth Circuit Court of Appeals

The Makah Tribe is composed of indigenous people whose traditional territory is in Washington State, on the northwestern Olympic Peninsula. In 1855, the United States entered into a treaty with the Tribe, the Treaty of Neah Bay, providing that the Tribe would give up most of its land on the Olympic Peninsula. In exchange, the Tribe was given, inter alia, the "right of taking fish and of whaling or sealing at usual and accustomed grounds and stations. . . .".  

Despite the central place of whaling in their lives, the Tribe ended their whaling expeditions in the late 1920s. Explanations regarding the reasons for the abandonment of this custom include: the federal government's discouragement and lack of assistance; a decline in demand for whale oil; social and economic dislocation within the Tribe; and the drastic decline of the gray whale population. 

The early 1990’s brought both a renewed interest within the Tribe in reviving its traditional whaling customs and the removal of the California gray whale from the Endangered Species Act list. The Tribe therefore determined to resume its traditional whale hunting. In the seventy years since the last hunt, however, whaling had become an activity tightly regulated internationally, through the International Whaling Commission, and domestically, through the Whaling Convention Act and the Marine Mammal Protection Act of 1972, as well as through more general federal environmental legislation. Pursuant to the ICRW, aboriginal subsistence whaling is permitted, but such whaling must conform to quotas issued by the IWC for various whale stocks. The United States granted support and approval to the Makah Tribe's plan to resume whaling.

Citizens and animal conservation groups challenged the government's failure to prepare an environmental impact statement pursuant to the National Environmental Policy Act of 1969. They also contended that the Tribe's whaling plan could not be implemented because the Tribe had not complied with the MMPA. The plaintiffs moved for a preliminary injunction to prevent an anticipated whale hunt, but the District Court denied the motion. Concluding that the federal agencies had taken the requisite "hard look" at the risks associated with the whale hunt and that the court was required to defer to their decision, the District Court determined that the plaintiffs did not have a probability of success on the merits. The District Court also held that the Treaty of Neah Bay's preservation of the Tribe's whaling rights takes precedence over the MMPA's requirements and that the plaintiffs therefore were unlikely to prevail on their MMPA claim as well. The plaintiffs appealed these rulings.  

While the preliminary injunction decision was on appeal, the District Court granted summary judgment to the defendants. On appeal, the 9th Circuit Court reversed, concluding that there were substantial questions remaining as to whether the Tribe's whaling plans would have a significant effect on the environment.  The Circuit Court also said that the government had violated NEPA by failing to prepare an EIS before approving a whaling quota for the Tribe, and that the MMPA applies to the Tribe's proposed whale hunt. 371 F.3d 475 (9th Cir. 2004). The government and the Makah Tribe then petitioned the Supreme Court for a writ of certiorari.

[Note to co-counsel in the Evergreen Supreme Court: In the United States Court of Appeals for the Ninth Circuit, the docket number in this case was 02-35761.  The 9th Circuit’s case was filed on December 20, 2002 but was amended on November 26, 2003 and gain on June 7, 2004.]

Co-counsel for Anderson et al.:  Daniel Herskovic, Esq.; Greg Gill, Esq., and Amy Hecox, Esq.

Co-counsel for Secretary Evans: David Harrison, Esq.; Elicia Roberts-Sánchez, Esq., and Buell Anakak, Esq.

NO. 2004-04

Kip R. Ramsey, dba Tiin-Ma Logging Co.,

V.

United States Of America

On a Writ of Certiorari to the Ninth Circuit Court of Appeals

Ramsey is a member of the federally recognized Yakama Indian Tribe ("Yakama"). He lives and works on the Yakama Reservation. He is the sole owner of Tiin-Ma Logging, which cuts timber only on the reservation.  Ramsey hauls his lumber to off-reservation markets using diesel fuel trucks that exceed 55,000 pounds gross vehicle weight. Section 4481of the Internal Revenue Code, 26 U.S.C. § 44812("heavy vehicle tax"), requires that Ramsey pay a tax on his trucks that exceed 55,000 pounds. Section 40413 ("diesel fuel tax") mandates that Ramsey pay tax on diesel fuel.  For the period between 1986 and 1993, Ramsey was assessed and paid $460,702.55 in federal heavy vehicle and diesel fuel taxes, penalties, and interest.

Ramsey disputed the assessed taxes and requested a refund from the Internal Revenue Service ("IRS"), claiming the federal taxes were preempted by the Treaty with the Yakamas, June 9, 1855, 12 Stat. 951 (1859). In particular, Article III, paragraph 1, of the Treaty reads:

[I]f necessary for the public convenience, roads may   be run throughout the said reservation; and on the other hand, the right of way, with free access from  the same to the nearest public highway, is secured to them; as also the right in common with citizens of the United States, to travel upon all public highways. 12 Stat. at 952-53. 

Ramsey argued that the Treaty exempted the Yakama from paying fees to use the public highways.  Unswayed, the IRS denied Ramsey's request for a refund.  He filed suit in District Court to settle the refund dispute. The District Court, holding that the Yakama were exempt from federal taxes for the use of public highways, entered judgment in favor of Ramsey. The United States appealed. The U.S. Court of Appeals for the 10th Circuit reversed, holding that when the Treaty is analyzed under the applicable federal standard, there is no express language exempting the Yakama from the heavy vehicle and diesel fuel taxes.  The Court also said that it could not find any broader exemptive language that could be reasonably construed as encompassing such an exemption. 302 F.3d 1074 (9th Cir. 2002). Ramsey then petitioned the Supreme Court for a writ of certiorari to the 9th Circuit Court of Appeals.

[Note to co-counsel in the Evergreen Supreme Court: In the United States Court of Appeals for the Ninth Circuit, the docket number in this case was 01-35014.  The 9th Circuit’s case was filed on September 11, 2002.]

Co-counsel for Ramsey: Will McGinty, Esq.; Dirk Kinsey, Esq., and Katherine Hoffman, Esq.

Co-counsel for United States of America: Nathaniel Hull, Esq.; Brendan Hughes, Esq., and Earlene Ziemer, Esq.

NO. 2004-05 

Lac Vieux Desert Band

v. 

Michigan Gaming Control Board 

On a Writ of Certiorari to the Sixth Circuit Court of Appeals
Upon the legalization of gambling in Detroit, the City enacted an ordinance establishing how it would issue three licenses for the operation of its new casinos. The ordinance incorporated an advantage for two companies that had been active in the movement to legalize the gambling in the first place.

Defendants Atwater Entertainment Associates and Greektown Casino organized petition drives to lift Michigan's ban on off-reservation gambling. First, they helped place two initiatives on the Detroit city ballot that, in tandem, would authorize casinos within the city limits so long as voters statewide approved as well. When the Detroit initiatives passed, Atwater and Greektown proceeded to organize the necessary statewide referendum, widely known as "Proposal E." Proposal E also passed. As a result, casino gambling in Detroit became legal.

Next, the Michigan state legislature passed the Michigan Gaming Control and Revenue Act, permitting the mayor of Detroit to choose three casino licensees. The city's related ordinance, the subject of this case, governed the mayor's selections. The ordinance includes a "statement of intent" declaring that "it is in the best interest of the City to provide a preference to those developers who took the initiative to facilitate the development of casino gaming in the City of Detroit by proposing a casino gaming proposal approved by the voters of the City, and who actively promoted and significantly supported the State initiative authorizing gaming." 

Another portion of the ordinance expressly prefers casino developers who, assuming they meet the other eligibility criteria, were "initiator[s] of a casino gaming proposal which was approved by the voters of this City prior to January 1, 1995; and . . . made significant contributions to the development of gaming within the City by actively promoting and significantly supporting a state initiative authorizing gaming."  Unsurprisingly, the mayor ultimately awarded Atwater and Greektown two of the three licenses, and both companies currently operate casinos in Detroit.

An Indian tribe that offers gambling on its Michigan reservation, the Lac Vieux Desert Band of Lake Superior Chippewa Indians, sued because of the obvious handicap it and all other prospective off-reservation operators faced in the Detroit licensing process. Essentially, the Lac Vieux claims that the ordinance's preference provisions discriminate against it for having not taken Atwater and Greektown's particular political position in the casino legalization debate. According to the Lac Vieux, the ordinance's licensing procedure thus violates the guarantees of the First Amendment as well as of the Fourteenth Amendment's Equal Protection Clause.

In granting Detroit summary judgment on October 31, 1997, the Federal District Court held that the Lac Vieux lacked standing to bring its claims and that, even if the Lac Vieux did have standing, the claims lacked merit. The Lac Vieux appealed. The U.S. Court of Appeals for the 6th Circuit reversed, holding in particular that the District Court's exceptionally deferential review of the ordinance, considering only whether Detroit conceivably could have had any rational reason to enact it as it had, was inappropriate. 172 F.3d 397 (6th Cir. 1999). On remand, the Federal District Court purported to demand more of the ordinance but again sustained it. A second appeal followed. On a de novo review of the District Court's decision, the Court of Appeals reversed the lower court, holding that ordinance violated the free speech clause of the First Amendment.  

[Note to co-counsel in the Evergreen Supreme Court: In the United States Court of Appeals for the 6th Circuit, the docket number in this case was 00-1879.  The 6th Circuit’s case was filed on January 11, 2002.]

Co-counsel for Lac Vieux Desert Band: Willie Frank, Esq. and Sokai Mills, Esq.

Co-counsel for Michigan Gaming Control Board: Ted Reinbold, Esq. and Shirley Young, Esq.

