DEMOCRACY & FREE SPEECH

2005 Spring Quarter

 SYLLABUS

FACULTY INFORMATION:

José Gómez, J.D.

Office:  Seminar II – E4104; Mail: Seminar II – A2117

Telephone:  867-6872

E-mail:  gomezj@evergreen.edu

PROGRAM WEBSITE:

http://academic.evergreen.edu/curricular/freespeech/home.htm 

SCHEDULE:

	Monday
	Tuesday
	Wednesday
	Thursday
	Friday

	Case Analysis

10:00-12:30*
Seminar II – D1105
	José’sOffice Hours

10:00-1:00

Seminar II –

E4104


	Law Workshop

10:00 - 1:00

Seminar II – E3109


	Case Analysis

10:00 - 12:30

Seminar II – E1105


	

	Seminar

2:00-4:00

Seminar I –  3153 & 3155


	
	
	Seminar

2:00-4:00

Seminar I –  3153 & 3155
	

	
	
	
	
	 

	*First day of class: Monday, March 28, 10:00 – 12:30 

Please note that in some instances in the first few weeks, we will meet in venues other than the assigned classrooms.  These other venues include the Computer Center, the Library and the State Supreme Court Law Library. In the tenth week, the class will convene as the Evergreen Supreme Court.  That, also, will require a change in meeting space.  You will be informed about all of these exceptions to the regular meeting spaces.  




BOOKS

Make No Law: The Sullivan Case and the First Amendment (Anthony Lewis), Vintage Books ISBN: 067973939

First Amendment Law (Kathleen Sullivan and Gerald Gunther), University Casebook Series, 2nd Edition, Foundation Press (West Group), ISBN: 1587784424

First Amendment Law, Supplement to the 2nd Edition (Kathleen Sullivan and Gerald Gunther), University Casebook Series, Foundation Press (West Group), ISBN: 1587786729

Flag Burning and Free Speech: The Case of Texas v. Johnson (Robert Justin Goldstein), University Press of Kansas, ISBN: 0700610545 

When the Nazis Came to Skokie: Freedom for Speech We Hate (Philippa Strum), University Press of Kansas, ISBN: 0700609415

Understanding Words That Wound (Richard Delgado and Jean Stefancic), Westview Press (Perseus Books Group), ISBN: 081334139

Oran's Dictionary of the Law (Daniel Oran, Mark Tosti), Delmar Learning, ISBN: 0766817423

ACADEMIC ACTIVITIES:

The following are the primary academic activities of the program, aimed at honing your critical thinking, speaking and writing skills:

Reading.  You will be expected to read the assigned material carefully and analytically.

Case Analysis.  Using the Socratic method, we will analyze the major court decisions regarding free speech: what were the specific legal issues before the court, what was its holding, what was its rationale and how did it change First Amendment law? One dictionary definition of the Socratic method:  "instruction by questions and answers, as adopted by Socrates in his disputations, leading pupils either to a foreseen conclusion or to contradict themselves." This, instead of lectures, is the standard method of instruction used in law schools. While it is quite effective to help students develop their critical thinking skills, it can be quite intimidating in the hands of unforgiving instructors.  In this class, we will use a benign version of the Socratic method, hopefully avoiding its menacing tendencies. Only if you come to class unprepared will you likely feel ineffectual or distressed.

Seminar.  This is different from case analysis.  For one thing, we will not be using the Socratic method, which is strictly controlled and directed by the faculty member.  Second, in seminar we will be emphasizing issues, and hopefully students will be in control most of the time. Always come to seminar well prepared so that you can be in control.

Writing.  The following writing will be required:

Case Briefs. You will be required to "brief" each major case we read. "Brief" here does not mean a lengthy writing as in a legal brief.  To brief a case means to succinctly summarize each of the following: Who were the parties to the case?  What is the issue (legal question) involved?  What was the holding (decision) of the court?  What was its rationale?  In the law workshop, you will be taught how to do a case brief.

Web Discussion.  Each of you will be part of an online asynchronous (message board) discussion group (of 8 - 9 students).  In the first workshop meeting, you will receive specific technical instruction on how to use Web Crossing, the medium we will use to post critical comments and responses.

Appellate Brief.  You will be required to write a formal appellate brief on an actual free speech case recently decided by a federal or state appellate court and reviewable by the United States Supreme Court.  This appellate work will be collaborative, with each student teaming up with one or more students to serve as "co-counsel" for either the petitioner or the respondent in the assigned case.  You will learn how to write the different components of the brief in workshops throughout the quarter.

Oral Arguments.  You, your co-counsel, and the opposing counsel will present oral arguments on your case before a panel of justices of the Evergreen Supreme Court.  Your oral arguments will be based on the written arguments you will have made in your appellate brief.  You will also have the opportunity to serve as a justice to hear your peers’ oral arguments and to render a decision in their case.  This all may sound scary, but by the time it comes for you to give your oral argument at the end of the quarter, you will be well prepared.  This will be a collaborative activity with lots of help along the way.

Final Examination.  The final week of class there may be a written final examination.  It likely will consist of an essay question and/or hypothetical case involving free speech issues.  Don’t try to cram for this test; it won’t work. If you do your academic work well throughout the quarter, you will be more than ready to render a decision with stellar legal analysis!

WEEKLY ACADEMIC PLAN
WEEK ONE (MARCH 28 – APRIL 1) 

Monday - First Class 
Introduction and Overview of the quarter.  Task to be accomplished by 11:00 p.m.: register in Web Crossing (Web-X).  Instructions for registering are at our Web-X site, which you can access by clicking on the link provided on our program home page.  If you previously registered in Web-X for another class, you need not register again (provided you remember your login name and password).  Whether you registered previously or are registering again or are registering for the first time, you will not be able to get full access to our site until I give you access.  I cannot give you access until I find your name on the Web-X master electronic registration list. 

Monday - Seminar: 
If you have not yet finished reading Make No Law, please do so before seminar.  Bring to seminar one fact or issue you read about that you did not know prior to reading this book.  Be specific.  Write this down on a piece of paper (a half sheet will do) with your name on it. Others will be reading this, so write legibly. 

Wednesday - Workshop: 
Hands-on orientation to Web-X.  Meet in General Computing Center (GCC), Library 4th floor.  Before we begin the orientation, a member of the Computer Center staff will take your digital mug shot for you to upload to Web-X.  A mug shot is required.  Please arrive early, at least 9:55 a.m.  If you are already proficient in the use of Web-X, you may leave after your digital photo is taken.  If you previously registered in Web-X and uploaded a photo, you need not take another one or upload it again; it migrates with you to any Evergreen Web-X site to which you have access.
Thursday - Case Analysis: 
Injury to Reputation and Sensibility: Libel and Non-Defamation Torts, Casebook, pp. 70-90.  Study the cases on those pages alongside Anthony Lewis’ narrative about them in Make No Law.
Thursday - Seminar: 
Student seminar on issues decided by you.  You may draw on any of the materials regarding libel, including the book Make No Law.  Bring to seminar at least one question or issue as a proposed topic for discussion.  Write it on an index card with your name on it.  Have it ready to turn in at the beginning of the seminar. 

Thursday - Online Discussion: 
Your first critical comment should be posted by midnight.  You may post it anytime from the end of seminar up to that deadline.  If you don't make the deadline, you are required to post anyway.  Please note, however, that a pattern of tardiness in meeting deadlines will be the basis for negative narrative in your evaluation.  The next deadline for your critical comment is Monday, April 4, midnight.  These deadlines reoccur twice weekly on Mondays and Thursdays.  No further mention of them is made in this syllabus. 

Friday - Online Discussion: 
By midnight Friday, you must post at least three responses to the critical comments posted the previous day by classmates in your Web-X group.  This means a total of three responses, not three responses to each critical comment.  You may post your responses anytime from midnight Thursday night up to the Friday deadline.  If you decide to post your responses shortly after midnight Thursday night and you logged into Web-X before the midnight deadline (perhaps to post your critical comment), be sure to reload/refresh so that you can see the critical comments that were posted after you logged in.  The next deadline for your responses is Tuesday, April 5, midnight.  These deadlines reoccur twice weekly on Tuesdays and Fridays throughout the quarter.  No further mention of them is made in this syllabus.

  

WEEK TWO (APRIL 4 – 8)

Monday - Case Analysis 
Incitement: WWI "Clear and Present Danger" Cases, The "Red Scare" Cases. Casebook, pp. 13-39 (Brief: Schenck v. U.S., Abrams v. U.S., Gitlow v. New York,  Whitney v. California)
Monday - Seminar 
Student seminar on issues decided by you.  You may draw on any issue, theme or question from the cases studied thus far, preferably in the cases studied on Monday.  Remember to bring to seminar at least one proposed topic for discussion.  Write it on an index card or half-sheet with your name on it.  Have it ready to turn in to the seminar leader at the beginning of the seminar.  Unless otherwise instructed, follow these instructions for all seminars. 

Wednesday - Law Workshop 
Introduction to U.S. Legal System 
Thursday - Case Analysis 
Incitement: The Smith Act Prosecutions, and the Modern Incitement Test. Casebook, pp. 39-55 (Brief: Dennis v. U.S., Brandenburg v. Ohio)  

Thursday - Seminar 
Student seminar on issues decided by you.  You may draw on any issue, theme or question from the cases studied thus far, preferably from the cases studied this week.  Remember to bring to seminar at least one proposed topic for discussion.  Write it on an index card or half-sheet with your name on it.  Have it ready to turn in to the seminar leader at the beginning of the seminar.  Unless otherwise noted, follow these instructions for all seminars.

WEEK THREE  (APRIL 11 - 15) 

Monday - Case Analysis
Fighting Words and Hostile Audiences.  Casebook, pp. 55 - 70 (Brief: Cohen v. California)
 
Monday - Seminar 
Philippa Strum, When the Nazis Came to Skokie: Freedom for Speech We Hate.  Have entire book read by the beginning of seminar.  The seminar discussion (and therefore your suggested seminar topic) should be on this book. 

Wednesday - Law Workshop 
How to write the Statement of the Case for the appellate brief

Introduction to Legal Research

Thursday - Case Analysis 
Hate Speech. Casebook, pp. 91 – 106 and Supplement, pp. 1 - 9 (insert after RAV on p. 104) (Brief: RAV v. St. Paul, Virginia v. Black))
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

WEEK FOUR (APRIL 18 - 22) 

Monday - Case Analysis 
Hate Speech, continued.   Richard Delgado and Jean Stefancic, Understanding Words That Wound, pp. 1 - 131
Monday - Seminar 
The seminar discussion (and therefore your suggested seminar topic) should be on the Understanding Words that Wound book. 

Wednesday - Law Workshop 
Delgado and Stefancic, Understanding Words That Wound, pp. 141-224

How to write the Questions Presented for the appellate brief
Video or audio presentation 

►Appellate Brief: Statement of the Case is due

Thursday - Case Analysis 
Sexually Explicit Expression: Obscenity, Child Pornography and Pornography as Subordination of Women. Casebook, pp. 106-138 (Brief: Miller v. California, Paris Adult Theatre I v. Slaton, American Booksellers Ass’n v. Hudnut )
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

WEEK FIVE (APRIL 25 - 29) 

Monday - Case Analysis 
Sexually Explicit But Non-Obscene Expression, Casebook, pp. 138-177 (Brief: FCC v. Pacifica Foundation, Reno v. ACLU, Ashcroft v. ACLU)
Monday - Seminar 
Follow the instructions previously given (see Monday seminar in Week Two). 

Wednesday - Law Workshop 
How to develop the Argument for the appellate brief 

Video or audio presentation
►Appellate Brief: Questions Presented due

Thursday - Case Analysis 
Commercial Speech, Casebook, pp. 177-210 (Brief: Virginia State Phamacy Board v. Virginia Citizens Consumer Council, Central Hudson Gas v. Public Service Comm’n, 44 Liquormart, Inc. v. Rhode Island)
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

WEEK SIX (MAY 2 - 6) 

Monday - Case Analysis 
Content-Based Restrictions, Content-Neutral Regulations and Symbolic Conduct, including Flag Desecration, Casebook, pp. 211-235 (Brief: )U.S. v. O’Brien, Texas v. Johnson)
Robert Justin Goldstein, Flag Burning and Free Speech: The Case of Texas v. Johnson, pp. 1-127 

Monday - Seminar 
Follow the instructions previously given (see Monday seminar in Week Two) for the face-to-face seminar. 

Monday – Online Discussion
Robert Justin Goldstein, Flag Burning and Free Speech: The Case of Texas v. Johnson, pp. 128-254. The online discussion must be on Parts Three and Four of the Goldstein book. 

Wednesday - Law Workshop 
Co-counsel conferences with the Chief Justice of the Evergreen Supreme Court (appointments to be set on Monday)

►Appellate Brief: Outline of Argument due (bring to case conference)
Thursday - Case Analysis 
Content-Based Restrictions, Content-Neutral Regulations and Symbolic Conduct, continued: Nude Dancing, Casebook, pp. 238-243 
Speech in Pubic Forums and Other Government Property, Casebook, pp. 243-265 (Brief: Members of City Council v. Taxpayers for Vincent)
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

WEEK SEVEN (MAY 9 - 13) 

Monday - Case Analysis
Speech in Pubic Forums and Other Government Property, continued, Casebook, pp. 266-281 (Brief: Clark v. Community for Creative Non-Violence))
Monday - Seminar 
Follow the instructions previously given (see Monday seminar in Week Two). 

Wednesday - Law Workshop 
►Appellate Brief: first draft of Argument due 
Audio or video 

Thursday - Case Analysis 
Speech in Public Forums and Other Government Property, continued. Casebook, pp. 281-308 and Supplement, pp. 10-13 (insert after Note 8 on p. 303) (Brief: U.S. v. American Library Association))
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two). 

WEEK EIGHT (MAY 16 - 20) 

Monday - Case Analysis

Speech in Public Forums and Other Government Property, Speech in Public Schools, Speech and Association by Public Employees and Contractors. Casebook, pp. 308-346 and Supplement, pp. 13-14 (insert after Note 6 on p. 346). (Brief: Connick v. Myers)
Monday - Seminar 
Follow the instructions previously given (see Monday seminar in Week Two). 

Wednesday – Law Workshop 
How to write the Summary and Conclusion of the appellate brief

►Appellate Brief: 2nd draft of Argument due 

Thursday - Case Analysis 
Impermissible Forms of Speech-Restrictive Law: Overbreadth, Vagueness and Prior Restraint, Casebook, pp. 346-383 and Supplement, pp. 14-15 (add to end of Note 4 on p. 354) and pp. 15-16 (add at end of Note 5 on p. 356) (Brief: Near v. Minnesota, New York Times v. U.S.)
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

►Appellate Brief: Summary & Conclusion due [If you need more time, you may turn this in on Friday to José’s faculty mailbox (Sem2 – A2117)]
WEEK NINE (MAY 23 - 27) 

Monday - Case Analysis 
The Right Not to Speak: Compelled Individual Speech and Compelled Access for the Speech of Others. Casebook, pp. 384-397 
Freedom of Association: Compelled Disclosure of Membership and Restrictions on Organizational Activity, and Denial of Government Benefits Because of Association. Casebook, pp. 397-420 (Brief: NAACP v. Alabama, Shelton v. Tucker, NAACP v. Button)
Monday - Seminar 
Follow the instructions previously given (see Monday seminar in Week Two). 

Wednesday - Law Workshop

How to develop the oral argument 
Video, audio or other activity if time permits 
Thursday - Case Analysis 
Freedom of Association: The Right Not to Associate. Casebook, pp. 420-430 
Money and Political Campaigns, Casebook, pp. 430-452 and Supplement, pp. 17-18 (insert after FEC v. MCFL, p. 449) (Brief: Boy Scouts of America v. Dale, Buckley v. Valeo)
Thursday - Seminar 
Follow the instructions previously given (see Thursday seminar in Week Two).

►Appellate Brief:  Final, polished brief is due at 2:00 p.m.  Make enough copies to distribute as follows: a copy for each of the opposing co-counsel, a copy for each of the associate justices, and a copy for the Chief Justice.  For ease of distribution, please write the name of the intended recipient on the upper right-hand corner of the cover page.
Thursday – Online Discussion 
Freedom of the Press: Press Access to Newsworthy Governmental Information, Government Demands for Information From the Press, Casebook, pp. 452-472. The online discussion must be on these cases.

WEEK TEN (MAY 30 – JUNE 3) 

Monday – Campus Holiday 
Memorial Day – No classes
Final Online Discussion 
Freedom of the Press: Laws Discriminating Against the Press, and Differential Regulation of the Broadcast Media, Casebook, pp. 472-493 

The final online discussion must be on these cases.  In consideration of the holiday as well as the intensive preparation that most of you will be making for oral arguments, the deadline for posting your critical comment is extended to Tuesday night at the usual time.  The deadline for posting your responses (three minimum) is extended to Friday night at the usual time.  This week there will not be a second discussion as in previous weeks. 

Wednesday and Thursday - Oral Arguments in The Evergreen Supreme Court
The Court calendar and docket to be announced.

Final Examination.  Pick up take-home exam at 4:00 p.m. on Thursday.  Return it on Friday by 5:00 p.m. as per instructions that will be provided.
  

WEEK ELEVEN: EVALUATION WEEK (JUNE 6 - 10)
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