EVERGREEN SUPREME COURT

APPELLATE ADVOCACY PROJECT
WRITING THE APPELLATE BRIEF: SUMMARY AND CONCLUSION
I. CONCLUSION

In an appellate brief, there are conclusions and there is the conclusion.  This means simply that there should be conclusions at the end of the major points of your argument and a summary conclusion at the end of your brief.

A.  Conclusion of Major Points

Your argument for each major point should lead up to a briefly stated conclusion about the result you want the court to reach regarding that point.  Of course, this conclusion is stated at the end of that particular major point. As an example, below is the conclusion that appears in the “sample” brief submitted by the respondents in the case of Zelman v. Simmons-Harris (one of the cases recently studied in this class).  In that brief, the conclusion to the first major point in the brief (p. 34) reads:

In short, it is the Nyquist/Sloan/Witters line of cases that is on point here.  As shown above, this case is on all fours with Nyquist and Sloan and far removed from Witters.  Under Nyquist and Sloan, as informed by Witters, it cannot be denied that the Ohio Voucher Program aid that finances religious education and indoctrination is “properly attributable to the State,” and that the Program thus runs afoul of the Establishment Clause.

Notice how similar this language is to the point heading (as rewritten by me) of that section of the argument:

I. A STATE PROGRAM THAT PERMITS PARENTS TO USE TUITION VOUCHERS AT PRIVATE SECTARIAN SCHOOLS VIOLATES THE ESTABLISHMENT CLAUSE BECAUSE THE PROGRAM’S AID FINANCES RELIGIOUS EDUCATION AND INDOCTRINATION AND THAT AID IS “PROPERLY ATTRIBUTABLE TO THE STATE.”

This similarity should not be surprising.  Recall how the instructions for writing a point heading (in the “Writing the Appellate Brief: The Argument” handout) stated that “it really is a conclusion made even before the argument is presented.”

B.  "The" Conclusion
An appellate brief culminates in a succinctly stated conclusion, often no more than one or two sentences.  It is possible that the most effective conclusion will be only one sentence.  In the “sample” brief, the respondents concluded simply:

For the foregoing reasons, the judgment of the court below should be affirmed. 

That is a conclusion that informs the court about the action that the respondents want it to take on the appeal.  However, some teachers of appellate advocacy (including me) would point out that a conclusion that does not also capture the party’s position on the issue(s) before the court misses a final opportunity for advocacy.  One improvement would read as follows: 
For the foregoing reasons, the Ohio voucher program is unconstitutional, and the judgment of the court below should be affirmed.

In the first paragraph of this handout, “the” conclusion is described as a summary conclusion.  Why?  Because it should answer all of the Questions Presented in a summary fashion.  Remember that each of these questions should have a conclusion of its own at the end of its corresponding argument section.  The final conclusion at the end of the brief, then, can be viewed as a summary of those conclusions.  If the argument is particularly complex, a strategic approach would be to blend a final summary of the argument into the concluding paragraph.  For example, in the respondents’ Zelman brief some advocates would have viewed this final section as an opportunity to emphasize the main points that they want the justices to understand.  One alternative (mine) to the conclusion in the “sample brief would have been:

CONCLUSION

The constitutional infirmities of the Ohio voucher program are many.  The tuition aid finances religious education and indoctrination, provides a financial incentive for parents to choose sectarian schools, and creates a public perception that the State is endorsing religious practices and beliefs.  This scheme runs afoul of the Establishment Clause.  The judgment of the court below should be affirmed.

II. SUMMARY OF ARGUMENT

Your brief should have a SUMMARY OF ARGUMENT section immediately preceding the ARGUMENT section.  This summary should briefly review the substantive points raised in your argument.  Of course, this will be a collaborative effort between you and your co-counsel. 

A well-written SUMMARY OF ARGUMENT gives a preview of the substantive points raised in your ARGUMENT. For the reader, the SUMMARY OF ARGUMENT also can serve as a brief review of those main points after reading them.  In the SUMMARY OF ARGUMENT, you have the opportunity to emphasize your strongest arguments. 

You should be able to summarize your ARGUMENT (all of the major points made in your brief) in one to three paragraphs. Of course, you should not write this SUMMARY OF ARGUMENT until you and your co-counsel are satisfied with a final version of your ARGUMENT. Since you and your co-counsel each developed different parts of the ARGUMENT section of the brief, the SUMMARY OF ARGUMENT must be a collaborative writing exercise.  One way to achieve this task is for each of you to write a paragraph that summarizes the part of the ARGUMENT you wrote. Then, you can make decisions about whether you need to edit the paragraphs to blend them into a cohesive whole. Depending on how each of you has written your summary paragraph, it may well be that little or no editing/blending is needed. 

In a brief, there are two appropriate places for a summary of the argument: 

1. An appropriate version of the summary will be the last section of the STATEMENT OF THE CASE along with the latter's Statement of Facts and Procedural History, or a section by itself immediately following the STATEMENT OF THE CASE (as in the sample brief).  In either case, the SUMMARY OF ARGUMENT conveniently appears immediately before the ARGUMENT itself. 

2. An appropriate summary may be part of the CONCLUSION section of your brief, as in the alternative conclusion proposed above in the first section of this handout. The version that is placed there is not labeled as SUMMARY OF ARGUMENT, because it is considered to be an integral part of the brief's CONCLUSION.  That brief summary should lead logically to the concluding sentence in that section of the brief (see above, "The" Conclusion). 
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