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TEXT – 

In August 2005, Asarco (American Smelting and Refining Company) declared bankruptcy. After prolonged maneuvering the company filed for Chapter 11 reorganization in the Corpus Christi Bankruptcy Court, initiating a process that informed observers consider call the largest and most environmentally significant environmental bankruptcy in U.S. history.

There had been hints of a possible bankruptcy but no one seemed prepared-- least of all the mining and smelting communities where Asarco had a presence for 100 years. However dissatisfied a community might become with Asarco’s practices, however frustrated workers, retirees or public officials felt as they struggled with Asarco over working conditions, benefits, emissions or clean-ups, there was still the certainty of its continuing presence. Suddenly everything seemed precarious and out-of-control as workers, unions, environmentalists, community organizations and state governments tried to assess the meanings and potential outcomes of Asarco’s historic bankruptcy.
 

Even before the bankruptcy, Asarco presented serious challenges to federal authorities and communities dealing with hazardous operations and toxic materials. In 1999 the Mexican copper giant, Grupo Mexico, bought Asarco. In 2002 Grupo Mexico initiated the purchase/transfer of some of Asarco’s major assets, especially the lucrative mines of the Southern Peru Copper Company. The Department of Justice intervened, warning of a possible bankruptcy filing, and requiring the company to set up a $100 million trust for an estimated 90 environmental cleanups.
 Many feared the trust fund would be insufficient, and warned the company would defraud its creditors and leave affected communities—many of which are low income communities of color—high and dry. Meanwhile, copper prices soared and Grupo Mexico became the third largest copper producer in the world. 

Grupo’s ownership created a unique set of legal, fiscal and environmental issues as Asarco’s assets moved across the border to Mexico. Workers at the Hayden, Arizona smelter complained about unpaid invoices which left them without replacement parts for machines, safety gloves, even toilet paper. Then came the bankruptcy, which most observers believe is shaping a new exit strategy for corporate polluters.
 The Asarco bankruptcy will impact an estimated 90 communities (many of them with federal Superfund sites), 20 states, two Indian tribes, 75,000 asbestosis claimants, individual and class claimants seeking redress for health impacts and other damages, and the federal government. 

When Asarco declared bankruptcy it cited environmental liabilities as a primary cause. The Congressional Government Accountability Office warned the bankruptcy could set a precedent for companies seeking to shift the cost of their environmental liabilities to taxpayers. The report stated “Federal bankruptcy law, like corporate law, presents … significant challenges to EPA’s efforts to hold bankrupt and other financially distressed businesses responsible.”
 In Ruston, Washington US Senator Maria Cantwell stood with community members in a yard where replacement of soil contaminated by a century of Asarco’s emissions temporarily came to a halt with the bankruptcy filing. Describing Asarco’s conduct as “abuse,” Cantwell told the press and community that the GAO report  “confirmed … corporate polluters are using bankruptcy and other corporate gimmicks to get out of their environmental cleanup obligations. Corporate polluters are contaminating our backyards and water, and then sticking us with the mess and the cleanup bill.”

In June 2006 Cantwell, and Senators Lautenberg (NJ) and Boxer (CA), introduced the Cleanup Assurance and Polluter Accountability Act (CAPA), to address problems identified by the GAO.
 Corporations handling hazardous materials would have to provide assurances of their ability to pay for environmental cleanups and there would be governmental monitoring of potentially fraudulent transactions. Although the bill died in committee Cantwell hopes it will eventually become law.
 Meanwhile communities and concerned groups must insist that existing laws be vigilantly enforced to ensure that corporations are held accountable for past and current practices.  
By September 2007, the claims filed in the Asarco bankruptcy totaled over $25.2 billion.
 Almost $11 billion represented claims for environmental damages endured by states, Idaho’s Coeur D’Alene Tribe, the Quapaw Tribe of Oklahoma, the federal government and others.  Oklahoma filed the largest claim, $2 billion, followed by Washington; other impacted states are Arizona, California, Colorado, Indiana, Kansas, Missouri, Montana, Nebraska, New Jersey, New Mexico, Ohio  and Texas. Over the past months, these claims have been reduced and repackaged, sometimes amounting to no more than 10-20 cents on the dollar.  Lacking resources to complete the clean-ups or provide medical care and monitoring, claimants are thankful for whatever trickle-down they can get. State by state, site by site, the future of environmental health is being negotiated—at a discount. 

The El Paso, Texas region, including El Paso, Anapra, New Mexico and Juarez, Mexico, is one of the areas most affected and violated by Asarco. The plant began operations in 1899 as a lead smelter; by the time it was decommissioned in 1999 it had shed lead and cadmium operations to focus on copper.  Since 2002 Asarco has pressed for an air permit to reopen the plant; triggering intense controversy and the emergence of a well-organized coalition which opposes the re-permitting of Asarco.
 Despite opposition, the Texas Commission on Environmental Quality awarded Asarco’s permit in February 2008.

El Paso-Asarco has never formally been declared a Superfund site, but its history provides a grim reminder of the consequences of Asarco’s hazardous emissions. In the early 1970’s lead poisoning was discovered in children living in Smeltertown, a Mexican-American community below the Asarco stack. Dr. Philip Landrigan and the Centers for Disease Control became involved and conducted some of the earliest and most significant research on children’s exposure to lead.
 The city sued Asarco, which set up a trust fund for the lead-impacted children, and Smeltertown was demolished. On the U.S. side of the border EPA has coordinated the cleanup of lead-contaminated yards. There are high levels of concern in Juarez, as community activists and public officials attempt to protect their communities from lead-contaminated soil. 

In 1998 after a national investigation EPA and Asarco negotiated a consent decree addressing violations in most of its operations. A second consent decree was negotiated focusing on illegal shipping and incineration of hazardous waste in Asarco’s El Paso and East Helena, Montana smelters. After El Paso activists discovered the violations and released the information to the New York Times
, Texas Representative Sylvestre Reyes requested a GAO report
 which confirmed that military hazardous waste from Department of Defense facilities was routed through Encycle, an Asarco subsidiary, to El Paso where it was incinerated in Asarco’s furnaces, endangering the region’s population. Citing this shameful history, Texas, New Mexico and Mexican officials have opposed the reopening of Asarco. “The record demonstrates that Asarco consistently disregarded the requirements of federal and state environmental law, the requirements of its own hazardous waste permit, and the 1999 Consent Decree regulating the transportation, treatment, storage and disposal of hazardous waste in El Paso.”

Asarco has long been a powerful force in environmental politics.
 Former Asarco attorney James Connaughton headed Bush’s White House Council on Environmental Quality, while an Asarco-related scientist was promoted for EPA’s Lead Advisory Committee.
 Asarco has used its influence and wealth to affect “smelter science” and oppose stringent standards on smelter emissions.
 Asarco’s bankruptcy, now in year three, continues to tax the capacity of communities and public agencies.  Currently, Grupo Mexico and Sterlite/Vedanta, a mining company with roots in India, holdings in Africa and Australia, and corporate headquarters in England, are locked in a battle for ownership of Asarco, and many observers believe the settlement of the bankruptcy could determine the future of Superfund.
 If Asarco emerges lean, mean—but not clean—Asarco’s communities and the taxpayers together will have to figure out how to clean up its downstream impacts. The message to corporate America is that anything goes, and years of toxic pollution leading to documented environmental and public health hazards can be wiped off the corporate books. 

While corporate bankruptcies, bailouts and makeovers reign on Wall Street, families and workers from Ruston, Washington to El Paso, Texas, from Hayden, Arizona to Omaha, Nebraska will pay the costs—with their health and the health of their communities.  
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