Buck, Susan EH (10/14) Understanding Environmental Administration and Law
IV. Mechanisms of Policy
A. Policy Formulation – Legitimation

1. Problem Definition – Rain Forest Decimation

a. lumbering b. crop planting c. soil exhaustion d. cattle grazing: cash crops
1) Solutions: banning many beef production practices for import; boycott

B. Implementation

1. Discretion decided where/how locate tents/caterers for fire crews @ $1K/day

a. Sovereign Immunity not liable for govt. action “in good faith”

      b. Joint Jurisdiction: as many as 8 agencies - measurement of outcomes? 

V. Understanding Case Law

A. Briefing Boyce Motor Lines v. US

1. Essential Facts (600 Injured by trucking explosives through Brooklyn tunnel)

2. Legal Issues (Interstate Commerce Commission impermissibly vague?)

B. Standing Duke Power v. Carolina Environmental Group
      1. Suffered an actual injury in fact to a legally protected right? (to sunshine) 

      2. Must be a citizen; timeliness to injury an essential element

C. Nuisance Boomer v. Atlantic Cement 

      1. Trespass unreasonable interference with property use (smell particulates) air        

      2. Balance of hardships (employment lost) vs. equities (enjoyment curtailed)

D. Eminent Domain Euclid v. Amber Realty
            1. Policing Power to promote order, public health, safety and general welfare vs. 

      2. Taking w/o compensation if invasions “produce wide-spread public benefit.” 

E. Due Process Goldberg v. Kelly
1. Procedural Due Process (trial by jury: affirmative guarantees; hearing

2. Substantive Due Process property right to clean, safe arbitrary? zoning
F. Public Trust Doctrine Audubon v. Mono Lake
1. Fiduciary Obligation, Navigable rivers, tidelands, fisheries, inland lakes

     G. Due Process Guarantees Coconino License Revocation

                   1. Health Department Administrative Hearing for tainted, warm ground beef;   

                   2. Problem with English language (attorney: proof in law; documents, photos) 

      H. Administrative Procedures Act for fair practices
· Prescribe safety standards for atomic/hydroelectric power plants

· Procedural interventions: under what circumstances? (Watergate)

· Interpretive Notice & Comment on Rulemaking/Hearings/Evidence

· Cost-Benefit Analyses (OMB) plus cultural effects (EIS)

National Environmental Policy Act (NEPA) 1970

 

Department of Transportation Act and Federal Highway Aid are among many federal planning agencies and acts that must undertake NEPA mandates Environmental Impact Assessment and Finding of Significance to assess "all possible planning" to minimize 1) costs incurred by planned inner city highway 2) route direction to prevent 3) community disruption with "viable and prudent alternatives to insure best possible public outflow.
 

A. umbrella approach requires consideration before policy decisions made 

B. asserts a strong declaration of cultural, ecological, social considerations 

C. internal process of overview acct specifying a detailed analysis

             CEQ
           

1.  Analysis of environmental impacts, risk assessment and           

           

2.  Suggestion for mitigating efforts which incorporate both 

           

3.  Economic and ecological values, aesthetic, sociological and psychological   

           

4.  Through mandatory scheduling of public hearings input                

  
United States v. Students Challenging Regulatory Assessment Programs (1973)
Sierra Club v. Morton (1972) increased standing of aesthetic injury v. "injury in fact”
 Minnesota Public Interest Research Group v. Butz (1974) for 'major activities 
Calvert Cliffs v. US AEC (1973) "....significantly affecting human environment."
 Citizens to Preserve Overton Park v. Volpe (1971) citing "reasonable alternatives"
 

Comprehensive Environmental Response, Compensation, & Liability (1980) 
 CERCLA Superfund (1980) created a tax on the chemical and petroleum industries, and Federal authority to respond directly to release of hazardous substances. Initially, $1.6 billion went to trust for cleaning up closed and abandoned hazardous waste sites -providing joint & several liability of persons responsible for releases – of substances not immediately life threatening. .

Superfund Amendments and Reauthorization Act (1986)
Title III reflects EPA's experience in administering the complex Superfund program during its first  years and makes several important additions requiring EPA to review Hazard Ranking Systems (1) to ensure assessment of the relative degree of risk to human health by uncontrolled hazards on the National Priorities List, (2) stressed importance of permanent remedies and innovative treatment technologies, (3) required actions to consider standards in Federal and State laws, in every phase; (4) encouraged greater citizen participation in decisions on how sites should be cleaned; (5) increased the size of the trust fund to $8.5 billion.
Emergency Planning & Community Right to Know Act (1986) 
Title III of SARA requires each state to provide specific chemical identity of extremely hazardous substances to any health professional who requests such information in writing for purposes of diagnosis or treatment of an individual, where exposure is suspected. Authority to withhold when such information is a trade secret shall not apply. No written confidentiality as precondition of such disclosure. Need, with reasonable detail, shall be to: a) assess exposure b) conduct periodic medical surveillance c) provide treatment and d) determine health effects reasonably anticipated.
Atlantic States Legal Foundation, Inc. v. Eastman Kodak US Court of Appeals, 12.F3d 353 cert. denied, 513 US.811 (1994) alleging violation CWA §§301 402, discharging large quantities of pollutants not listed under its SPDES permit, but are listed by EPCRA 42 U.S.C §11023 § 301 “Except as in compliance with this section ….the discharge of any pollutant by any person shall be unlawful”. Many of the pollutants were on Kodak’s original permit. The Court reasoned that EPA knew of these and decided not to regulate. Federal law allows states to modify or terminate a permit at any time. “It is therefore a question of whether the EPA or DEC wishes to act” putting the burden of proof on the state agencies to establish toxicity – both expensive and complicated given a lack of toxicity data in general to establish which chemicals are being dumped.

Toxic Substances Control Act (1976) 
 

Gives EPA the ability to track 75,000 industrial chemicals currently produced or imported into the U.S. EPA repeatedly screens and inventories chemical substances manufactured for commercial purposes and can ban, require reporting or re-testing of those that pose environmental or human-health hazard, ("manufactured" includes "imported" Inventories: include: polymeric substances or certain chemicals containing varying carbon chain lengths; products containing two substances or statutory mixtures of unknown composition, reaction and biological materials, for owner operators of facilities that have 10 or more full-time employees and manufacture, process, or use of a toxin
   
Resource Conservation and Recovery Act (1976) 
 

Gave EPA the authority to control hazardous waste from the "cradle-to-grave:" the generation, transportation, treatment, storage, and disposal of hazardous waste. RCRA also set forth a frame work for the management of non-hazardous wastes. 1986 amendments enabled EPA to address environmental problems that could result from underground tanks storing petroleum and other hazardous substances. RCRA focuses only on active and future facilities and does not address abandoned or historical sites. 1984 amendments require phasing out land disposal of hazardous waste; increased enforcement authority for EPA and more stringent standards

Federal Insecticide, Fungicide, and Rodenticide Act (1996)
Provides federal control of pesticide distribution, sale, and use: EPA to study consequences of pesticide usage and require farmers, utilities to register purchases: later amended user exams for certification. All pesticides used in the U.S. must be licensed by EPA. Registration assures that pesticides will be properly labeled. Notwithstanding other provision, no pesticide, device or active ingredient used in producing a pesticide intended solely for export shall be deemed in violation- 

                   (1)       when prepared/packed according to the specifications of the foreign purchaser,  
                 (2)       if, prior to export, the foreign purchaser signed acknowledged unregistered 
(3)       to include all information concerning pesticides that could be used in lieu of
           or if a sample is adulterated, misbranded US may be refuse or destroy  
Environmental Defense Fund vs. US EPA 1971 465 F.2d 528 petitioned the EPA for immediate suspension and cancellation of all uses of aldrin and dieldrin under FIFRA given “substantial question as to safety”.  EPA declined to order suspension, nor file a toxics’ determination that the chemicals were an imminent threat to public health. The issue was whether aldrin/dieldrin posed such imminent threat to outweigh demonstrated “beneficial uses’ for these chemicals? The court holding was no given that analysis of benefit requires a consideration of alternative methods and their feasibility. Cautioning against the term “imminent hazard” or crisis to make determinations, the Court offered that it is enough if there is “substantial likelihood of harm” to be experienced.  

V. Controlling Pollution Buck EH (10/17) Environmental Administration and Law
Air 

1. Transportation 49% industrial processes 13% stationary combustion 28% waste 3%

2. NAAQS (1848 King of England banned coal burning)

    a. externalities costs born by those external to factory profit

    b. free riders reap benefits of cap and permit programs w/o participation

        1) Industrial bubbles ASARCO assume the farther spread=the less problematic
             a) Montreal Protocol
             b) SARA maximum achievable control technology

                  (1) field citation (“knowing endangerment”) CAA
                  (2) endangerment crimes (-15 yrs prison -$500,000 fines)

                  (3) compliance certification (monitoring evidence)

                  (4) citizen suit provisions (even for past violations=effect)

Water 

1. Point (direct egress ( sewage treatment plants) NPDES; ZID; BAT

2. Non-point (large surface area; farms; storm water runoff ( less regulated)

a. 2/3 private untested wells unsafe for drinking SDWA CWA
    

b. despite initial $50 billion to make “fishable & swimmable” 
Toxins

1. USDA FDA EPA oversee 60,000 chemical is use/ only 12% tested

    a. Federal Insecticide, Fungicide and Rodenticide Act labeling/posting

    b. Resource Conservation and Recovery Act monitors cradle( grave

    c. Toxic Substances Control Act:  Asbestos, Lead, Radon PCB, PVC

                          Shift agencies from command-and-control to market driven strategies
      Habitat

A. Free Roaming Burro 1971 Bald Eagle 1940 Migratory Bird Treaty Act 1919

    Pittman Robertson tax on firearms, ammunition, hand guns, hunting license

B. National Wildlife Refuge System (90 mil., 40 mil. park of 700 mil. fed acres)

    1. Swamp Lands Management; Water Banks Acts wetlands ( $ farmers (-1/2)

    2. Timber & Culture; Desert Lands; Homestead (grazing, timbering, mining

                  Pinchot Forests ( USDA ( 2,000 mi. road; surplus ( $20 mil. 1955

International
    A. Migratory Bird Treaty Act
         1. Canada-Brit-Mexico-US (Fed owed concentrate – western states & Alaska) 

             a. “Inviolate sanctuaries” $ Migratory Bird Hunting Stamp + Ducks Un-Ltd

             b. Multiple Use Sustainable Yield; Nat’l Forest Mgmt; Resource Plan Act   

 1) FWS recreation; BLM 60% grazing; 30% Forest Service lumbering

     a) SWANCC questions fed-state authority over wetlands

    B. Fish-eating Creek Florida
    Poacher, rustler, drug dealer, vandal damages – Lykes’ felled 40 Cyprus/closed

          1. Audubon suit assessed navigability + property water lines (Mobile)

          2. Rivers and Harbor Act navigability exclusive ( Army Corps of Engineers 

              a. public access ‘?’ = US v. Washington III, 9th Circuit Rafeeedie

                   1) Lykes brother remain liable for people injured on the creek

Lucas Jennings             a) Judge Abe, Wailua River differed: no riparian ownership      
� Lindstrom and Smith NEPA Executive Neglect, Legislative Neglect and Judicial Oversight 1996


� Plater, Abrams, Goldfarb and Graham Environmental Law and Policy, West Group 2002





