Week 2 Lecture (Cheri)

The Clean Air Act Title II (1970) Cap and Trade

                Lucas-Jennings 10/7 

Should companies be more environmentally proactive in their development of best available technology or must they meet the letter of the regulation even if they could potentially take longer to achieve greater, long-term improvements? Cos given credits or allowances, and the total amount of credits cannot exceed the cap. Cos that pollute beyond the allowance must buy credits from those who pollute less in trade. The more firms that buy the higher the price of credits. The cap may be lowered over time/a portion of traded credits retired, causing a net reduction in SO2 emissions by 2010    
International Harvester vs. Ruckelshaus also Ford, Chrysler and General  Motors and Chrysler sought suspension of emission requirements, arguing that taxes and permitting are methods of technology-forcing [and that] industry has been successful in creating new technology when forced , as with EPA restricting PCB’s. CAA Title II std. for hydro/carbon monoxide, 90% reduction suspended several years on grounds of economic impact in employment and “costly” technology = potential ”loss of affordable, reliable, essential vehicles.“
 

Monsanto vs. USEPA mandates for the reduction of benzene in gasoline emissions. Monsanto claimed it would take several years to build a pollution reduction system. 11 months after EPA denied, Monsanto’s water scrubbing system removed + combined toxins - a hazardous byproduct transported for storage or disposal. Monsanto might have implemented a larger scrubber initially. Should companies be more environmentally proactive in best available technology or must they meet the letter of the law even if they could potentially achieve greater, long-term improvements?
  

Toxic Substances Control Act (TSCA)
 

TSCA performance standards required that procurement of items be steadily less than the % recycled and created an excise tax graduated according to destructive potential plus incentives to reduce CFCs in US auto air conditioning and create favorable conditions for successful regulatory standards compliance. Process- driven, TSCA requires the conditions of (1) a clear environmental threat (CO2, HFC) (2) credible "hammer" to limit/ban (3) available $$ substitutes comparably engineered (4) bargaining flexibility variance or exceptions including  (5) + market mechanisms and tax incentives that exclude standard opt-out possibilities, and (7)  provide adequate lead time for compliance through                                           

                                             (a) Stakeholders representation

                                             (b) formalized lobbying

                                              © formalized risk assessment 
Chemical Manufacturers Association v. U.S. EPA. Court of Appeals DC Circuit 1988 859 f.2d 977
The Final Test Rule under §4 of TSCA 1) requires toxicological testing on health effects of chemical presenting "unreasonable risk of injury to health" §6 insufficient data exist.

 EHA is used in the production of metal soaps. EPA presented evidence that structurally similar chemicals cause cancer, liver harm, tumor and harm to the fetus in test animals @ 20 million lbs use per year. EHA does not reach consumers, hundreds of workers exposed in manufacture, transfer, storage, and processing (no federal regulation requiring gloves.) A 90-day sub-chronic toxicity pharmoacokinetics test: is unreasonable risk more probable than not -comparable to "preponderance of evidence" of common law, at manuf. expense.

The Clean Water Act (CWA) 1972                      1

 

 Restore a) physical integrity from "severe physical habitat effects that can result from storm water discharge; stream bank erosion; rapid stream channel morphology, loss of protective trees or vegetative cover, and loss of pool and riffle structures caused by high volume/velocity storm flow on impervious surfaces" b) biological integrity of "ambient water column criteria - focus on bio-accumulation, bio-concentration, bio-magnification in humans from contaminants but omit wildlife, birds, other species" c) chemical integrity est. 350 mil lbs chemicals produced > 55x amts reported. Toxic Release Inventory (TRI)

For all types of water bodies (wetland, surface, ground) concentration dispersal of toxic pollutants and “end of pipe” 'treatment for many pollutants that are persistent...and bio accumulative"
 lbs of toxic waste discharged in total maximum daily loads via NPDES 
· For phosphorus sewage effluent and chemical fertilizers 

· Measuring issolved oxygen dissolved gas, and salinity, run off 
· For metals (Zinc, Chromium. Arsenic, Cadmium, Nickel, Copper. Lead) 

· And volatile Organic Chemicals Radiological contaminants Mercury, 

· Organic and inorganic chemicals (PCB, DDE, Biphenyl, dioxin, selenium)    
United States v. Ahmad 101 F.3d 386, (1996) US Court of Appeals for the Fifth Circuit  Court  
The owner of "Spin-N-Market No. 12," Attique Ahmad was responsible for the 2 8000-gallon underground gas tanks that “had a small leak.” He could not sell the watered down gas, Ahmad illegally rented a water pump from a local hardware store to drain the mix in to a manhole outside his station. Contaminates traveled into public water/sewage lines.  

1)      Knowingly discharging point source pollutant into navigable waters without permit. 
2)      Knowingly [discharging into a public sewage] in violation of pretreatment standard.
3)      Knowingly placing another person in imminent danger of death or serious bodily injury 
Felony crimes, Ahmad’s defense: not a "knowing" discharge the harmful gas endangering thousands of people. US v. Weitzenhoff a year later defendants dumped 436,000 lbs into the ocean usually at night “not knowing the action that was criminal”?  

Locally undesirable land uses – siting of PCB poly-chlorinated biphenyls in Carolina

1. Government Accounting (GAO) found race/income significant factors  

2. Native Americans (Yakima-Washington; Yucca-Nevada) far > exposure

a. nuclear and aquatic– outsourcing of polluting industries and NIMBY

1) Precautionary Principle

2) Externalized Costs charging against industry profits (lead acid)
Issue-Attention Cycle

pre-problem 65% ( “alarmed discovery” ( govt. action 15% trade favors; set up commission; pass resolution; citizen suit amend/re-authorize law ( post problem 15% 

Downs, Anthony 

EJ Workshop Group A 10/8 Trade Secrets – Bill Moyers

Poly Vinyl Chlorides, Poly Chlorinated Biphenyls, Benzene, PBCP Pesticides, Phthalates

National Institute of Occupational Safety (NIOSH)

Although some are no longer manufactured, all remain persistent in the environment

Why do industries (such as Dow, Union Carbide, Monsanto,) keep information from workers (OSHA) government and the public?

(1) Profit margin/public image protection

(2) Plausible deniability legal concept that goes to intentionality and degree of liability

(3) Reproducibility of laboratory studies takes several years to be conclusive

How conclusive are epidemiological studies of exposed populations?

       (a) Depends greatly on whether absent members (moved or died) are factored in; 

       (b) Whether deaths that occur (liver sarcoma) directly link to (Italian mice) research;

       (c) Who conducts the study? What may be omitted (last line) in the report?

What legal protections are available to workers; larger populations? How effective?

· Occupational Safety and Health Administration (NIOSH link – exposed workers)

· Toxic Substance Control Act (EPA link – CFC hair and paint sprays)

· Model Toxics Control Act (Ecology administers – Washington State specific)

· Clean Air Act (NAAQ for hair/paint spray = ban; public information amended)

· Emergency Planning and Community Right-to-Know Act = citizen suit

· Resource Conservation & Recovery Act (EPA controls generation, transportation, treatment, storage, and disposal of hazardous waste “cradle to grave.”)
Who is most affected?

(1) Workers without sufficient warning/protective gear (steel toed boots?)

(2) Neighboring children with smaller body mass/higher bio-concentrations
(3) Consumers of aerosol products up to 4x exposure of plant workers
Where do the greatest exposures and concentrations occur?
(a) PVC plastics: toys, containers and plastic pipes - banned
(b) PBC spill in Chehalis; effected Orca exposure in Puget Sound

(c) Benzene brown field unrecovered gas station storage tanks

(d) Phthalates and PFOA – current: plastic flexibility and non-stick    

Rachel Carson Silent Spring “devoid of katydids and bullfrogs” Ehrlich Population Bomb
Ralph Nader) Unsafe at Any Speed – automobiles, Union Carbide; Cuyahoga River fire 
Buck, Susan EH (l0/l0) Understanding Environmental Administration and Law
III. Types of Policy





A. Distributive

1. Reclamation Act- gave away/leased land/supplied water below price

2. Iron Triangle- interest groups ( agency (Dominy) ( Congress

a. “Sagebrush Rebellion” loud outcry when free grazing lands evaporate

b. Water War in Klamath Basin similar when ag. irrigation lessened

B. Competitive 
1. Subsidization (dredging; timbering public lands) ltd. to chosen few

2. Trickle-down economic theory Weyerhauser ( Aberdeen ( WA

a. ‘capture’ problem: (DNR) agency identifies with industry regulated

b. FCC ( NBC, CBS, ABC ( Exxon Time Warner
C. Regulatory

1. ASARCO tall smokestacks CAA “bubble effect” demolished by CERCLA

2. Caveat Emptor or outlaw? ( inherent dangers( 2ndhand smoke; hand guns

a. differences between redistributive and distributive programs?

1) Federal food stamps began as distributive: buying surplus beef

2) Urban renewal poor redistributed out of inner city businesses

D. Redistributive

      1. Affirmative Action programs change allocations; redistribute between

      2. Social castes, racial groups, disability, marital status, religion or gender

          a. entitlements to be lost  (to water, for example, which was always public)

          b. controversial mostly from perspective of common public opinion
IV. Mechanisms of Policy

A. Institutional Agendas
Legal obligations that the government has a duty to uphold

a. exploiters ‘manufacture’ issues for public attention (Alar)

b. trigger events create policy awareness (airplane crashes)

c. do-gooders bring chronic problems to light (Greenpeace)

1) monkey-wrenchers sit ins, protests, boycotts, strikes

2) citizenship recalls or withholding contribution $

3)  media controllers event is news because they are news
B. Systemic Agendas

Identify problems but rarely pose concrete solutions 

Chernobyl – crisis issue

a. identification group: people with detailed awareness

Three Mile Island – sporadic problems

b. attentive public – requires highly generalized, symbolic issues

Marine Oil Pollution – chronic problems

c. experts or specialists generally commissioned to solve

d. Torrey Canyon: petitioned US to stop deep sea coastal oil drilling

a) 450,000 marine birds die/yr from chronic oil pollution
� Adler, Cameron, Landman et al. The Clean Water Act NRDC 1995, p. 161





