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Brownfields are an unintended consequence of toxics cleanup liability. Left abandoned, vacant or idle properties have become a significant driver for blight, depressed economic activity and social injustice in rural and urban communities. Federal-State toxics cleanup law has been instrumental in holding primary polluters responsible for the remedial action costs of large scale or complex hazardous waste sites. Strict, joint, and several liability imposed upon owners of contaminated facilities has been instrumental in targeting and cleaning up the nations worst contaminated sites with 1) formal oversight, 2) voluntary, and 3) statutory cleanup mechanisms. An unintended consequence of CERCLA liability is that attendant costs have made many other properties with real, potential or perceived contamination appear to be risky ventures for prospective purchasers to redevelop because municipalities and other stakeholders fear involvement with these sites may make them liable to clean up contamination they did not create. They are then more attracted to undisturbed areas, called “greenfields”. The result can be blighted areas rife with abandoned or under-used properties that create safety and health risks for residents (Bartsch, 2003).
The former Union Pacific railway maintenance complex, Kendall Yards in Spokane Washington cleanup and redevelopment of is an example of brownfield practitioners, working as a team to overcome regulatory, financial and logistical barriers.  The property, 78 acres across from down town Spokane, sat neglected for over 50 years.  Because it was known to be contaminated with lead and arsenic fly ash from coal-fired locomotives and a heavy petroleum based fuel oil, it was est. that over 90,000 tons of contaminated soil would have to be removed.  In the end that number would nearly triple. Located on the edge of Spokane’s poorest neighborhoods the vacant property became a driver for increased blight; notorious illicit dumping, drug dealing and transient camps. 

In 2004 an Idaho developer approached the City of Spokane with an interest in acquiring and redeveloping the property, working closely with the Washington State Departments of Ecology, and Community Trade and Economic Development (CTED) to develop a cleanup and financial strategy.    Concurrently CTED began to execute a low interest EPA brownfield revolving loan (BCRLF) to assist the developer with the remediation costs. In 2005 with a 3.4 million dollar BCRFL loan, the largest to date in the nation to match the developers 2.8 million dollars, the cleanup plan called for an estimated 90,000 cubic yards of contaminated soil removal.   Once the excavation began Bunker C was found to a depth of 70 feet, well beyond the point of compliance of 15 feet.  Declining an option to minimize soil removal by leaving the Bunker C in place below the point of compliance, the developer opted to remove all the contaminated soil, an additional  133,000 cubic yards to allow for unrestrictive use. Clean up removal action was completed with one year and the site was removed from Ecology’s Hazardous Sites List, settling future liability.

The first phase of the Kendall Yards redevelopment is expected to take 18 months at a cost of 300 million.  The plans call for mixed use development of 2600 townhouse condominiums and apartments, 1 million square feet of commercial space, public plaza and greenspace. The project is expected to have a positive major impact to the city of Spokane and surrounding areas.  According to CTED an estimated 500 jobs will be created during the construction phase and up to 2,500 permanent jobs will be created once the commercial space is complete.  The redevelopment is expected to return more than 32 million dollars in revenues to state and local governments during the construction alone. Success of the project depends on a commitment by stakeholders to work cooperatively as a team to identify barriers and proactively resolve problems; early and extensive outreach and public involvement for project planning and several options to settle liability once the cleanup is complete.  The developer initially sought a Pre-purchaser Consent Decree.  However to qualify for a EPA brownfield loan a Voluntary Cleanup agreement was required but there were attractive financial incentive to encourage risk taking by the investors with an innovative approach by dedicating a single experienced site manager to provide timely and decisive oversight and consultation for the investigation and cleanup phases for a developer with interest in the well-being of the community and willing to expend the resources to the cleanup met and exceeded state cleanup standards. 

The CERCLA or superfund cleanup process is primarily concerned with sites on the National Priorities List that are severely contaminated, pose significant public health concerns, and are technically complex.  Sites that are ranked lower in priority, less toxic, and whose cleanup is not currently mandated by enforcement action are often left abandoned or idle because of the perceived economic risk brought about by high remediation costs, lengthy procedural timelines,  and uncertainties associated with finality of cleanup.  Recent Federal legislation has addressed many of the problems facing prospective purchasers by providing appropriate levels of liability relief and administrative certainty (US Congress, 2001)
. Given the option between accepting potential future CERCLA and state enforcement actions; unknown risk liabilities; and open-ended remediation costs involved in redeveloping a contaminated site, or choosing a greenfield site (an undisturbed or new property, often in suburban or semi-rural areas) that carries no contamination risk - many developers and businesses opt for the latter. 

Attraction for businesses to locate at greenfield sites has been a significant contributor to urban sprawl in metropolitan areas while leaving core areas of both urban and rural communities as zones of blight that are bereft of economic opportunity (Blanco, 2008). In Washington State, prospective property purchasers wishing to redevelop brownfield properties must navigate a complex governmental system of regulatory requirements and parallel administrative processes for remediation and liability and settlement under Washington State Model Toxics Control Act (MCTA)
 and the Federal Comprehensive Environmental Response Compensation and Liability Act (CERCLA).   Section 128 (a) of CERCLA provides $48 million dollars annually to State Environmental Response programs (such as the Washington State Department of Ecology Toxics Cleanup Program) to develop brownfield programs that facilitate the reuse of contaminated property and to ensure that substantive cleanup standards are met. Sub- title C – Sec C 231:- State Response Programs- of the Brownfields Revitalization Act, an amendment to CERCLA, formally shifts virtually all cleanup and enforcement responsibility for cleanup to the states and provides that cleanups addressed through state programs are protected from USEPA enforcement and cost recovery actions.  As a further incentive, Section 128 (a) authorizes EPA to administer $28 mill in grants and loans for site assessment and cleanup costs to local governments, non-profit or private developers wishing to redevelop brownfields.  Although the oversight of cleanup is the states responsibility, Section 128 (a) funding recipients must enter into a legal agreement with the state program and follow the state administrative process concurrently to qualify for the federal grants.

The Resource Conservation and Recovery Act amended the Solid Waste Disposal Act of 1965, and gave EPA the authority to manage waste from “cradle to grave”. (CFR Title 40, Parts 260-279).  The Act prohibited all open dumping of waste, provided guidelines for safe management of municipal waste and encouraged recycling and toxic source reduction.  RCRA also authorizes EPA to cleanup environmental problems caused by the mismanagement of waste, and its 
corrective actions cover facilities that treat, store, and dispose of hazardous waste.  Generally, RCRA cleanup actions are limited to facilities that have viable operators and ongoing operations.  

CERCLA or Superfund is of particular importance for brownfields, since federal brownfields initiatives stem from Superfund amendments.  The Superfund legislation was intended to address the problem that RCRA could not address ready abandoned sites and historical contamination.  Since no cleanup funds existed before Superfund, government could not do anything about contaminated sites where owners could not be found.  Taxes on petroleum products and chemicals funded the initial $1.6 billion fund (Superfund) that was authorized under CERCLA.  But note that Superfund excludes petroleum products from the list of hazardous materials to which it applies.
 CERCLA also authorized EPA to conduct emergency cleanup at a site and then later sue potentially responsible parties (PRPs) for the costs associated with the cleanup and for natural resource damages.  In the case of non-compliance, CERCLA authorized EPA to charge up to three times the response and damage costs.  Costs could be collected through demand letters, negotiations, administrative or judicial settlement, and litigation.  

Instead of direct regulation, CERCLA uses liability to ensure that the polluter pays. Potentially liable parties fall into four main categories: a) current facility owners and/or operators; b) past facility owners and operators at the time of disposal of a hazardous substance; c) persons who arranged for treatment or disposal of hazardous substances; d) transporters who selected the disposal site.  Once potentially liable parties are identified, EPA can then impose strict liability meaning that “legal responsibility is imposed without regard to fault, and diligence generally is no defense” (US EPA 1992) or joint and several liability meaning EPA can sue any individual for the entire costs of the cleanup regardless of the existence of other potentially liable parties. It does not specifically mention strict liability under § 9601 (32). The courts have inferred such liability from the language of the Act, which subjects parties to liability unless they can successfully assert one of the limited defenses available,
 although recent amendments have provided liability protections for innocent and other parties. Since the funds were limited, Superfund required that eligible sites be identified and prioritized.
  Several groups contributed to the list of sites that were identified as potentially eligible for cleanup under Superfund
 compiled into an inventory called CERCLIS (Information Systems). This list was narrowed and sites were designated to a National Priorities List (NPL) through a hazardous ranking system (HRS), which is primarily based on existing or potential impact on groundwater. Sites scoring 28.5 or higher qualify for the NPL, and those below the HRS threshold are left to the states for cleanup.
  There are currently about 1,300 sites listed in the NPL, and 48 NPL sites in Washington State.  It is clear that the federal Superfund program is only dealing with a small fraction of total sites (US GAO 1987). 

Environmental Justice Workshop EH (11/19)
The following represent laws and court rulings that are intended to secure Native American “reserved rights” (such as in-stream flow; access to fish; shellfish and game, etc.) Breaking into smaller groups of 4-5 members each – discuss and record the following: How effective have these measures been? How mich or little has this changed? What does the legal structure have to so with this; citizen will; changing priorities as the times change? What should we and can we do practically to achieve better reserves of habitat; better environmental Justice? Email your responses to me please – with group member names: emphases and reform suggestions.
Public Law 67-85, commonly referred to as the Snyder Act (Act of November 2, 1921) allows for Bureau of Indian Affairs expenditures which as “Congress may from time to time appropriate, for the benefit, care, and assistance of the Indians throughout the United States;” provides for a majority of the funding that runs tribal governments and provides for the basis of civil appeals that have extended treaty rights throughout the Northwest.  It “serves as an example of the federal governments’ recognition of the inherent sovereignty of the indigenous nations in the U.S.” 

Reserved Treaty Rights: T he Nez Perce brought three classes of claims to in-stream flows of about 1100 creeks and streams throughout what they termed “aboriginal” territory, based on the tribe’s treaty rights from the 1855 and 1863 agreements to “take fish at all usual and accustomed places.”. In 1905, Winans upheld the validity of this language. The treaty claims included about 1800 springs, on federal, state and private lands since 1863, which gave the tribes rights to access “springs and fountains” in approximately 7 million acres: Idaho, Oregon, from the Spokane River in the north to the Weiser River in the south, and from Montana border to lower Palouse country in the west. The tribe Winter’s consumptive water rights claims were huge, encompassing nearly the entire flow of the Snake River as well as many tributaries. How do you rule/enforce?
In US v. Washington I rulings by U.S. District Judge George Boldt made examination of salmon collecting between treaty tribes and the State over the last century and to rectify some of many wrongs alleged to have occurred. On July 12, 1974 Bolt interpreted the 1850 treaties concluding the Department of Fish and Game had systematically discriminated against the tribes by allowing commercial and sports fishers to harvest all salmon “before the fish got to the Indians.” Since there was no Chinook translation for the phrase that allowed state resident access “in common with” tribal members, Boldt took interpretation from Webster’s “divided equally among” and ordered the State of Washington to manage steelhead and salmon so that fifty percent would go to the tribes. But many state fishers ignored the ruling and “Only a fraction of the violations were charged. Of 500 citations, the state dropped all charges.  How would you enforce Boldt locally?

In US v. Washington II when the tribes found that at the same time that the state was killing large numbers of salmon it was growing a hatchery program, arguing before US District Judge William Orrick that fish produced in the hatcheries and released into public waterways “were the sole property of non-Indian fishermen… since they did not exist at the time that the treaties were signed and the Indians did not contribute to their support… Even if the treaty gave them the right to half of the fish, it certainly did not give them the right to see that the runs were maintained.” (Brown, 1993, pp. 221; 227)
 Orrick, as Rafeedie (in US v. Washington III) confirmed Tribal access to public waters; beaches; and traditional beds ‘staked and cultivated.’ What about industry (such as oyster growers) establishing rights in later years? How do we protect both? 
In Winters v. United States, 207 U.S. 564 (1908), an Indian reservation water rights case at Fort Belknap along the Milk River in Montana was the first formal statement of federally reserved water rights as separate from Prior Appropriations. Since that time, court cases have extended the Winters Doctrine to other types of federal land withdrawals such as national parks, forests, and wildlife refuges. Federal courts maintain that the federal government has various “reserved” rights to water on lands expressly set aside for various purposes including reservations. The government has maintained for over a hundred years that this right was a “reasonable” use and could not be abrogated by non-use. But states have continued to allocate water based on the ideas that beneficial use does not prioritize in-stream flow. Even where it extends to “benevolent” treaty rights, they must prosper in agriculture all during the twentieth century. This dichotomy has maintained a level of legal tension in the west, where much of the land remains public. Should it be legal and is is practical to divest ag. of water rights and return these to the fish? How? 
The McCarran Amendment passed In 1952, after nearly 40 years formalized the concept of rights for federally reserved water, specifically designated that the disposal of water which would be used in mining be handled “… according to custom in the local jurisdictions” through territorial case law, which set out to abrogate long existing common law. 43 U.S.C. 666 was specific. With out directly challenging Winters this legislation directed federal agencies to submit as parties to general river adjudications ordered by states. Subsequent Supreme Court and state court rulings in the years since have directed State courts to referee usufruct right to use and enjoy the profits and advantages of something belonging to another as long as the property is not damaged or altered in any way to became, in the course of investment and growth, an actual property right. What does this imply for the enormous public dam proposed for Alaska by Pebble Industries? Will it likely be funded? What will likely happen to native wildlife if it is? Who is likely promoting this project and who should pay for environmental health problems that result? How?
*Choose any one to three of these scenarios that appeal to your small group. (Some questions are clearly related.) 

John Means Brownfields (11/21) Grant Manager and Program Planner Washington Department of Ecology Toxic Cleanup Program, Headquarters

The Superfund Amendments and Reauthorization Act (SARA) amended CERCLA in 1986 to increase the trust fund to $8.5 billion, reauthorized the program through 1991. It also broadened public participation, and established strict cleanup goals, including use of permanent solutions.  States and local governments were required to pay 10% of cleanup costs for private sites, and 50% for sites operated by contractors for state or local governments. SARA also added a liability protection for innocent purchasers who acquire real estate without knowledge of hazards on the site and who do nothing to contribute to contamination of a site.  To qualify for the innocent landowner defense, a purchaser must have undertaken at the time of acquiring the property an “all appropriate inquiry” (AAI) into previous ownership and uses of the property.  What constitutes an “all appropriate inquiry” is addressed further in the 2001-2002 CERCLA amendments.

SARA introduced other improvements to the Superfund program based on the lessons learned during the program's first six years. The 1986 Superfund amendments had the following impact on removal actions: 
       ( Raised the limits on removal from 6 months to 1 year and from $1 million to $2 million; 
       ( Authorized a waiver to the new time and cost limits if an added expenditure of time or 
            money would be consistent with the long-term goals of a planned remedial action;
       ( Introduced a provision that all short-term removal actions must be designed to contribute
            to efficient performance of any long-term remedial action; 
       ( Mandated that hazardous waste targeted for removal should go only to sites in compliance
           with strict Resource Conservation and Recovery Act standards.

Herein lies the problem, under MCTA, there are no less than seven legal mechanisms under which to conduct cleanup activities.  Each mechanism has it own administrative process along with and varying degrees of liability and settlement. The general assumption amongst brownfield practitioners in Washington State is that, the greater the level of liability settlement the longer it takes and more expensive it becomes to comply with the administration requirements.  However, a closer scrutiny at the actual performance of legal mechanism for brownfield projects, when measured in units of time, reveals that there is little to no significant difference between them. Meyer (2003) provides an inventory of these costs: 
· The economic costs of damage to humans, e.g., health care, loss of life;

· Ecosystem damage potential loss of species, additional costs for water treatment;

· Local government revenue losses: reduced real estate values of adjacent property;

· Social costs associated with environmental inequality;

· Urban density impact on increase in travel time, vehicle use, air pollution

· Capital costs of underutilized and redundant infrastructure, increased costs of delivering police, fire, and other emergency services to a larger geographic area, and potential adjustment costs of serving an aging suburban population with transportation services not now available.

An example can be seen in Tacoma Washington.  In 2005, the home improvement retail firm Lowes Inc. was looking to establish a regional distribution center in western Washington. One property of suitable size was located in the former Tacoma industrial area of Nalley Valley.  The site was well situated along the Interstate 5 corridor and near the port of Tacoma shipping and rail facilities.  However portions of the Nalley Valley surface stormwater drain into and are considered an operable unit of the EPA Commencement Bay superfund site making the property ineligible for a low interest EPA brownfields cleanup loan. Citing the cost of cleanup (making the property value marginal) uncertainty, risk and stigma associated with the EPA superfund Lowes opted to locate the facility 50 miles to the south in rural Lewis County despite concerns with the added trucking costs along the highly congested Interstate 5.  The new site is within the Chehalis River floodplain along Interstate 5. In 2007 the Chehalis River flooded the entire valley including weeklong closure of the highly congested Interstate 5 while causing extensive damage to businesses in Lewis County.  Although the Lewis County location initially was penciled out to be more cost effective, the longer term costs are already turning out to be greater than anticipated.  

The Conference of Mayors conducted a survey of 33 cities within which brownfields are located. The lost tax revenues were estimated to range between $121 million and $386 million per year in these cities alone (Wernstedt, 2003) characterizing brownfields as "dead zones" and as "pockets of disinvestment, neglect and missed opportunities" that exist within American cities and rural areas (Blanco 2008). Using the above case as an example, the ever increasing cost of diesel fuel and poor proximity to seaport and railheads not to mention the uncertainty of future regulation concerning business operation in the flood prone Chehalis Basin makes the reuse and infill of established industrial land a more attractive choice. Hence brownfields redevelopment has been claimed as a key strategy from both the sustainable development and urban growth management perspectives (Greenberg et al. 2001).  Unless redevelopment involves rehabilitation of existing structures, it incurs demolition costs in addition to land and construction costs.  Since initial redevelopment costs are typically greater for a developer than new development, brownfields redevelopment is additionally burdened by the following (Meyer, 2003):
· Due diligence costs, site assessment, i.e., costs of investigation aimed at determining the extent or absence of contamination on suspected sites, valuation and risk appraisal;

· Remediation feasibility and planning, e.g., determining the remediation strategies and costs;

· Risk management, e.g., legal advice on liability, insurance, reserves;

· Present value of potential future costs. 

State’s Growth Management Act (RCW 36.70A) passed in 1990 has 13 statewide goals.  Out of these 13 goals, three are procedural, dealing with property rights (6); permits (7), and public participation (11), and the rest are substantive dealing with various aspects of the natural and built environment.  The first goal of GMA is ”to encourage development in urban areas where adequate public infrastructure can be provided in an efficient manner” (RCW 36.70A.020) requiring growing counties and cities to identify a boundary for their urban growth areas within which urban infrastructure and services are currently provided or are planned to be provided.
In effect, this goal encourages infill development. Relevant here also is the relation between brownfields and Greenfield farmland or natural resource areas. The urban growth boundary strategy of GMA is aimed at protecting. An EPA study (Deason et al. 2001) concludes that the amount of land used in rural development is greater because of lower density regulations in rural areas.  They calculated, based on a study of 48 redevelopment cases in several metropolitan areas across the country, that greenfields development would have used 4.5 acres to every 1 acre of brownfields land. Note also that the term is often used specifically to denote public open space, parks and recreation areas, as well as habitat conservation.  It is for reasons of increasing scarcity of this sort of space that a reversal of policy often takes place where cities and regional authorities are beginning to consider redeveloping brownfields primarily into parks and open space.
  A concentrated multi-jurisdictional effort to cleanup former industrial properties adjacent to Puget Sound in Washington State has been undertaken.  Nearly all of the 650 sites scheduled for cleanup have a strong component for shoreline, habitat restoration as part of the cleanup and reuse planning (Gardiska, pers. communication, 2008).

The urban growth boundary approach is also meant to enable the efficient provision of infrastructure for development (goal 12) and encourage efficient multimodal transportation (goal 3) as well as conservation of undeveloped lands in the State, retaining open space (goal 9) and protecting the natural environment (goal 10).  Reducing sprawl (goal 2) is also directly connected to a brownfields strategy.  Brownfields efforts could be key elements of economic development strategies (goal 5) by removing blighted areas, and by increasing the supply of urban land available for new economic activities (Blanco, 2008).
A Brownfields Economic Development Initiative (BEDI) was developed by EPA in 1993 to address sites that may be contaminated by hazardous substances but which do not pose the type of public health risk as the sites listed in the NPL.  EPA defined brownfields then as “abandoned, idled or under-used industrial and commercial facilities where expansion and redevelopment is complicated by real or perceived environmental contamination”.  For the next four years, EPA funded its brownfields initiative through the Superfund appropriations.  Beginning in 1997, the EPA brownfields program received its own line in EPA appropriations.  In her article arguing for a universal conceptual definition of brownfields, Yount (2003) uncovers several variations in the definition of the word among the states that differ primarily on the characterization of brown fields as “abandoned or underutilized.”  This definition was first established when the EPA launched its Brownfields Action Agenda in 1995, which used the words “abandoned, idled, or under-used industrial and commercial facilities” (USEPA 1995) to define brownfields and this was largely adopted by other levels of government. 
The Small Business Liability Relief and Brownfields Revitalization Act (BRERA) introduced the current definition in a 2001 amendment to CERCLA, marking an evolution in the concept defined as “real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant”  Changing “abandoned, idled, or under-utilized commercial or industrial” to “real property” reflects the broad view that real or perceived contamination complicates the use or redevelopment of many types of properties, and not exclusively properties in commercial or industrial use.  Note also, that under this later definition, both the activities that may be complicated, and type of contaminant are broader, and that mention of “active potential for redevelopment or reuse” is absent.  The BRERA definition also leaves out any mention of other laws and programs, unlike the previous federal definition, which excluded listings in the National Priority List. Yount argues not only that the BRERA definition is superior than other definitions on the grounds that it is more encompassing, but also emphasizes that a definition should not include eligibility criteria, and that instead these latter should be addressed separately. 

Under BRERA the Voluntary Cleanup Program (VCP) concept was also recognized by EPA as an approach initiated by several states, including Washington State, to deal with the sheer number of brownfields by disseminating a guidance document.
  State voluntary cleanup programs, which began emerging in the early 1990s, were created to address contaminated property which posed lower public health and environmental risk.  These programs permitted “private-initiated cleanups” to proceed with varying levels of state oversight and enforcement conditions.  VCPs provided less extensive administrative processes for lower risk sites than the state statutory programs modeled on Superfund which targeted the higher priority sites despite providing a lower level of liability settlement.  A spectrum of administrative process issues and uncertainty for complex sites with commingled contaminates, area wide groundwater contamination and multiple PLP”S also began to emerge with the advent of VCP programs.

The legislative passage of BRERAs, also known as the Brownfields Act, established a separate brownfields program at EPA.  The Act authorized $250 million in grants funds each year through 2006.  EPA brownfields grant eligibly criteria require grant recipients to conduct cleanups under the state VCP programs.  For the complex cases discussed above, this requirement has created additional conflicts in states such as Washington where the remediation must meet the substantive state cleanup standards, more stringent than Federal standards.  In these cases cleanup conducted under a formal agreement that provides ongoing oversight and support from the state is better suited than a VCP cleanup where the states role is largely review of completed actions. The Brownfields Act also provided liability safeguards to bona fide prospective purchasers (BFPP) of potentially contaminated sites who acquired ownership of such properties, provided they met conditions.
  With the passage of BRERA several groups could claim liability protections-bona fide purchases, contiguous property owners and innocent landowners--if they met the threshold of performing an “all appropriate inquiry”.  In addition, another act of Congress in 1996 provided a secured creditor exemption, which removed lenders from the definition of “owner” or “operator” under CERCLA, as long as the lending agency did not participate in facility management.
  The creditor exemption is crucial for brownfields redevelopment since without it, banks faced risk of becoming potentially liable parties as holders of mortgages upon foreclosures 
 BRERA also, required EPA to develop a permanent  “all appropriate inquiry” standard by January 2006. 

The criteria contained in the “all appropriate inquiry” standard are crucial for reducing CERCLA liability risks in the cleanup and redevelopment of brownfields.  Before the enactment of the standard, an “all appropriate inquiry” was defined in terms of whether the inquiry was conducted “in accordance with generally accepted good commercial and customary standards and practices”.
   The AAI standard includes several major changes from previous practice.  Under the new standards, the initial investigation is to be conducted by an Environmental Professional
; the investigative interviews to be conducted include a broader range of individuals with experience on the property; visual inspections of the adjoining properties are also required; the environmental professional needs to take into account other factors in his inquiry, such as the relationship of the purchase price to the value of the property; and the AAI has a defined shelf life.  Following AAI rule, buyers and neighbors of potentially contaminated property can qualify for liability protection under CERCLA.  
Washington State Model Toxics Control Act Hazardous site cleanup is governed by two parallel environmental response statutory frameworks. As noted earlier federal enforcement actions under CERCLA concentrate on the worst of the worst sites.  Other cleanup actions governed by MCTA of 1988, administered by Washington State Department of Ecology Toxics Cleanup Regulation (Chapter 173-340 WAC) establish the procedural and technical requirements for the cleanup of contaminated sites (see Figure 2)  In addition to CERCLA liability Washington State law, RCW 70.105D Model Toxics Control Act imposes liability as well.  Strict liability may be assigned to owner/operator, and transporters regardless of who is culpable. Ecology also has authority under RCW 70.105D.040 (2) to hold one party responsible.  Current property owners are Potentially Liable Persons (PLP) under MCTA.  Former owners are PLP’s only if the release occurred while they owned the property.    Under normal circumstances the current owner is held accountable for the clean up (WADOE, 2005 POL520A pp4).  MCTA RCW 70.105D040 (2) specifically states that “Each person who is liable under this section is strictly liable, jointly and severally, for all remedial action costs and for all natural resources damages resulting from release or threatened releases of hazardous substances. The standards of liability apply to sites all placed on Hazardous List regardless of the extant nature of contamination: low risk (such as petroleum contamination) carry the same level liability as high risk contamination with chlorinated dibenzofurans.
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Taxes on petroleum products and chemicals funded the initial $1.6 billion Superfund.  Note that CERCLA excludes petroleum products from the list of hazardous materials to which it applies. The fund could also be used if the party responsible could not afford the cleanup costs.  CERCLA authorized EPA to conduct emergency cleanup at a site and later sue the potentially responsible parties for the costs associated with the cleanup and for natural resource damages. 
  In the case of non-compliance, it authorized EPA to charge up to three times the response and damage costs through demand letters, negotiations, administrative settlement, judicial settlement or litigation.  Currently 1,300 sites listed in the NPL, and 48 in Washington (US GAO 1987; Means 2008). 

The Model Toxics Control Act was established under CERCLA, and States were allowed to create their own standards for cleaning hazardous waste sites, imposing strict liability on owner operator, and transporters regardless of who is culpable. Ecology also has authority under RCW 70.105D.040 (2) to hold former owners as PLPs only if the release occurred while they owned the property. Under normal circumstances the current owner is held accountable for the clean up ( WADOE . 2005 POL520A pp4)
.  MCTA RCW 70.105D040 (2) specifically states that “Each person who is liable under this section is strictly liable, jointly and severally, for all remedial action costs and for all natural resources damages resulting from the release or threatened releases of hazardous substances.” MTCA governs the toxics cleanup program administered by the Washington State Department of Ecology (Ecology) established a Toxics fund, like Superfund, funded by a tax on petroleum and hazardous substances, and established processes to identify and prioritize the cleanup of hazardous sites. (Means, 2008) 

A Brownfields Economic Development Initiative (BEDI) in 1993 addresses sites that may be contaminated by hazardous substances but which do not pose the type of public health risk as the sites listed in the NPL.  EPA definition was established when the EPA launched its Brownfields Action Agenda in 1995, which used the words “abandoned, idled, or under-used industrial and commercial facilities” (USEPA 1995) to define brownfields and this was largely adopted by other levels of government. On November 25, 2003, the USEPA published in the Federal Register, Document number EPA 500-F-04-002, the Notice of Grants Funding Guidance for State and Tribal Response Programs. One goal of the funding as defined by the guidance is, “to provide funding for other activities that increase the number of response actions conducted or overseen, by a tribal response program.   To be eligible for funding under Section 128(a) and as described in the guidance, a state must demonstrate that their response program includes, or is taking reasonable steps to include, the following four elements of a response program: timely survey and inventory of brown fields sites; oversight and enforcement; mechanisms and resources to provide meaningful opportunities for public participation; for approval of a cleanup plan and verification and certification that cleanup is complete. (Means, 2008)
The Small Business Liability Relief and Brownfields Revitalization Act (BRERA) passage in 1992 authorized $250 million in grants funds each year through 2006.  EPA brownfields grant eligibly criteria require recipients to conduct cleanups. This requirement has created additional conflicts in states such as Washington where the remediation must meet the substantive state cleanup standards, more stringent than Federal standards.  The 2001 legislation, H.R. 2869 BRERA amends Section 107 of CERCLA by providing a comprehensive definition of what a brown field is… Section 39 (A): “all…real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminate” (Public Law 107-108).  “To provide funding for other activities that increase the number of response actions conducted or overseen, by a tribal response program.  This funding is not intended to supplant current state or tribal funding for their response programs.  Instead, it is to supplement their funding to increase their cleanup capacity.” 
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� RCRA addresses storage and cleanup of underground storage tanks containing petroleum and natural gas. 


� Plater, Zygmut, 2004. Environmental Law and Policy: Nature Law and Society. Aspen NY. pp 890-91.


� CERCLA required that the National Oil and Hazardous Substances Pollution Contingency Plan, called for by the 1973 amendments to the Clean Water Act, include a list of national priorities among the known or threatened releases of hazardous substances, pollutants or contaminants in the US.  NPL is that list.  It is incorporated into the Plan as Appendix B of 40 CFR Part 300. 
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