Environmental Justice    1

Running head: POLICY MAKING AND ENVIRONMENTAL JUSTICE 
Assignment #3: Literature Review and Reasoning
Policy Making and Environmental Justice

Tracy Bray

August Cabrera

Scott Decker

Erik Hanson

Second Year Core: Analytical Techniques for Public Service

Fall 2006

The Evergreen State College

Policy Making and Environmental Justice
Problem: Focus Statement

Regulatory agency attempts to set water pollution cleanup standards are inadequate for protecting the health of tribal communities that consume fish at greater rates, and in accordance with different practices, than the general population. Data collection methods which are culturally inappropriate for a tribal context fail to accurately reflect true consumption rates, which lead to inaccurate risk assessment models and unhealthy clean up standards. Should cultural considerations, including tribally designed and implemented studies, be incorporated into environmental regulatory decisions affecting Tribes in western Washington?

Purpose: So What
Importance to Public Administration

The challenge of public administration is to find the balance between efficiency and ethics, politics and policy, integrity and intent. Within the context of environmental regulation in Western Washington, it is impossible to formulate policy without bumping up against tribal interests. Whether directly impacting a resource within a reservation boundary, or impacting a resource that has been promised to a tribe by a treaty or court case, the environmental regulatory climate in this arena is fundamentally tied to questions of culture. Accepted democratic ideals, such as equal protection under the law, remain enduring issues for public administrators to grapple with. The opportunity to delve into the richness of the intersection between policy, science, and culture is one that will lead to a greater understanding of the interplay between these elements, in whatever context they are examined.
Potential Impact


Finding an appropriate mechanism to determine the place of culturally sensitive scientific studies in public policy creation will allow future policy makers to apply these lessons in broader contexts than just environmental decision making in Puget Sound. There are currently a number of regulatory decisions that could be impacted by such research, including the clean up of the Duwamish River. In addition, these lessons may be applied to economic development situations, government to government interactions, and other instances where Tribes and other forms of government must interact. 
Perspective: The Approach
Our research project is informed by critical theory paradigm and the native science way of knowing. The nature of our research question “Should cultural considerations…be incorporated into regulatory decisions…” is a question of liberating the world and highlighting what is wrong with the current way of knowing (positivism theory) when it comes to environmental considerations in regards to tribes. This is not only liberation of the tribes but liberation of the government agencies that review and use studies to make regulatory decisions by showing them there is another way to consider knowledge. As Greg Cajete states in Native Science Natural Laws of Interdependence, “…Native Science goes beyond objective measurement, honoring the primacy of direct experience, interconnectedness, relationship, holism, quality, and value… Native science revolves around the natural creative process of human learning.” Cajete (2000), goes on to note the problem with western culture is they believe there is only one science and one way of knowing where native science believes there are many ways of knowing.  The critical theory approach allows us as researchers to work towards this liberation.

Critical theory contains the elements of what we as a team believe. Research is contains statements of value, contextual, causes and effects cannot always be connected, socially constructed with a holistic approach to the issue and impacts people which makes the collection of data very important. Data is not necessarily quantitative but qualitative and involves people, which makes cultural sensitivity very important. Throughout the research we will be evaluating our paradigms and considering paradigms such as Linda Smith’s (1999) fourth paradigm.

Prose: Literature Review

In an effort to determine the framework from which the question of culturally appropriate data should be incorporated into environmental regulatory decisions, three areas of scholarship were reviewed: tribal environmental justice, specific administrative history of the United States Environmental Protection Agency (EPA) in regards to tribal issues, and the broader public health implications. By focusing on these aspects and the associated recently released reports, articles, and government documents, the emerging research questions will be well grounded in the latest thinking on this area of study.
History of environmental justice.
Environmental justice stands for the proposition that all people have the right to clean air, clean water, and clean land, and that those potentially affected by environmental decisions should have a meaningful say in the process, regardless of race, income, or ethnicity. (Targ, 2003, p. 1).

For over forty years, environmental inequalities and the related public health issues within the United States have been studied, discussed, and analyzed. The source of these inequalities remains hotly debated, but the reality of unequal burdens has been clearly established in the literature (Agyeman, 2005; Brulle & Pellow, 2006). As a response to the growing demands of groups associated with what was to become known as the environmental justice movement, the U.S. Environmental Protection Agency (EPA) released a report on the topic. Environmental Equity: Reducing Risk for all Communities, issued in 1992 under the direction of then- EPA Administrator Reilly, was critical because it was the first time an Agency in the position to address the problem was openly admitting the issue existed. In the following years, the movement continued to grow and gain credibility and followers. It is estimated now that more than thirty states have adopted some sort of environmental justice legislation or policies (Targ, 2003). 


The environmental justice movement has found support across the political spectrum, from local community initiatives to continued federal agency involvement and Congressional oversight. As a result of a year long process, the National Environmental Policy Commission created a series of reports providing comprehensive recommendations for environmental justice action. These recommendations included a congressional call to action for the continued pursuit of cross-boundary working groups including Tribes and other forms of government as well as a clear directive to the EPA and other federal agencies to find better mechanisms to involve communities in environmental decision making. (Clyburn, 2003) 


The EPA continues to be actively involved in environmental justice issues and has in the recent past reasserted their commitment to protecting everyone’s health, including tribal members. In 2003 the Assistant Administrator for the EPA Office of Enforcement and Compliance issued a statement stating, “To maximize compliance and reduce threats to public health and the environment in Indian Country… the EPA incorporated advice from Tribes to create a… strategy to help ensure… that tribal members do not face disproportionate adverse health or environmental risks” (Suarez, 2003, p. 8). EPA’s role in tribal environmental justice will continue to be defined by the unique status of Tribe’s in the United States. As Dean Suagee wrote in his 2003 article, 
Dealing with any environmental problem affecting a tribal community requires some understanding of federal Indian law and policy, including concepts such as inherent tribal sovereignty, the federal trust responsibility, reserved tribal rights, the broad power of the federal government within Indian country, the limited power of the states, and rules for interpreting treaties and statutes. Indian Tribes have the right to be different from mainstream America. (p. 17)

These concepts have and will continue to exert pressure on the regulatory authorities governing environmental and human health.
Cultural Influences on Regulation

Federal agencies decide what information is necessary when creating an environmental policy. Current policy dictates that federally recognized levels of fish consumption assist in determining the level of clean that a habitat should be returned to after pollution as well as the level of consumption that is safe to occur. Current policy does not dictate that for communities that have significant ties to the affected area, specifically Federally Recognized Indian Tribes, clean levels may vary from the federal levels. (The National EPA-Tribal Science Council, 2006, pg. 17)


Puget Sound tribal communities have distinctive characteristics that separate them from other communities. Members of these Tribes are considered Coast Salish people. Although each Tribe is different in some beliefs and traditions, one thing that these people all have in common is a high level of respect and dependence on the salmon. Puget Sound Tribes celebrate a Salmon Homecoming or First Salmon dinner annually. This is the most important holiday for Salish people, because they pay their respect to the salmon at this feast. Salmon represent a way of life for Puget Sound Tribes. It is the livelihood, the food source, and the spiritual being of these people. Often, you will hear elders speak of their soul aching for the fish. Because of these ties, the salmon must continue to be healthy and available to levels that Tribes have come to depend on.


The EPA values the input from the community and has intended to formulate policy that will be both protective of the environment and the community values and social systems. Communities that are to be affected by proposed action from the EPA should be consulted in the formation of policies as well as the data collection from that area. The EPA has identified numerous ways that the consultation process will be designed, as well as the weight that this information will be given. The EPA strongly suggests the use of the following steps for working in the targeted community: “1) Conduct pre-project planning 2) Identify community 3) Identify community characteristics 4) Identify assessment methods 5) Analyze results 6) Select and implement best strategies.” (United States Environmental Protection Agency: Office of Water, 2002, p. 24)


With regard to Tribal consultation, the necessity of collaboration is even more significant to the policy formation process. Tribes are sovereign nations recognized by the United States governments. Tribe’s inherent rights mandate that government agencies deal directly with Tribes on a government to government basis. Executive Order 13175 addresses the necessity for the government to government negotiations. (Federal Register, 2000) All current federal agency directors have also been reminded of this important distinction between Tribes and communities in internal memorandums from the current and former President of the United States. (Office of the Press Secretary, 2004)


In 1984 the EPA policy for Environmental Programs on Indian Reservations was enacted, specifically outlining the level of influence a Tribe has in EPA policy formation in regards to on reservation lands. On reservation lands tribal influence is much more pronounced than on off-reservation land. One issue that this raises is that often a Tribe’s water or food source is not on a reservation, but rather a part of their usual and accustomed grounds. In regards to these lands, the Supreme Court has reinforced Tribal interest and tribal use with the passing of an EPA policy that outlines collaboration efforts necessary for policy formation. (United States Environmental Protection Agency: American Indian Environmental Office, 1984) In September 2002, Tribe’s met with EPA representatives to voice their concern about current EPA policy formation guidelines, and to offer a more holistic approach to policy formation. Tribal recommendations would call for the Federal regulations for environmental policy to be more sensitive to the cultural, social, economic and health impacts that a non-community specific EPA policy could make on a Tribe. (The National EPA-Tribal Science Council, 2006)

Specifically, in regards to consumption of food and water sources, both communities and Tribes call for more voice in the decision making process. For the Federal government to identify the level of the contaminants as well as the safe level of consumption from the source, they must consider those who are most directly affected. Restoring a river to safe consumption levels depends entirely on what data is being used to determine safe. (Colorado Water Quality Forum, 2004; The National EPA-Tribal Science Council, 2006)

Regulatory Influences on Culture
The role of public health is to provide information on issues most important to protecting the health of all people regardless of race. Much of the public health data concerning fish consumption all espouse the benefits of regular meals of fish. Regular consumption is considered two meals per week (DOH, p. 55). Fish provides a good source of protein that is low in saturated fats and high in beneficial omega-3 fatty acids. Oily fish such as Salmon is good for decreasing the risk of cardiovascular disease. Balanced against the benefits of eating fish are the negative effects associated with contaminants in fish, especially in fish that are consumed from mostly urban areas of the Puget Sound region.

Different cultures consume fish at different rates. Some consumption information exists for several Puget Sound Native American Tribes and a broad spectrum of Asian/Pacific Islander populations living in King County. However, the data is wholly insufficient to make determinations about what levels of consumption is safe to eat. Making broad-reaching statements about health concerns for consuming fish is problematic for several reasons: different cultures consume fish at different rates; many tribal communities consume a single species of fish from a defined area; some groups live and take fish from highly industrialized areas; and other environmental health concerns combine with fish consumption

A recent Department of Health (DOH) study used fish tissue sample data from a Washington State Department of Fish and Wildlife study of species of fish in the Puget Sound, including several species of rockfish, Chinook Salmon, and Coho Salmon. The DOH study specifically examined the data for two contaminants: Polychlorinated biphenyls (PCBs) and Mercury. The DOH study concluded that eating fish is good for public health; however, the study is careful to say that consumption data is inconclusive, and walks a fine line between promoting the benefits of eating fish, and recommending caution about what types of fish and in what quantities to eat it. The study found that the level of contamination in fish is dependent on many factors, including type of fish, age, and size and/or where the fish spends its life. Generally, Puget Sound Salmon are lower in contaminants than other types of fish that live year round in urban areas such as bottom fish, and long-lived fish such as species of rockfish.

The bioaccumulation of toxics in certain types of shellfish is especially problematic for Tribes such as the Swinomish Tribe, located near La Conner. For the Swinomish, several species of crab and shellfish is used as a vital subsistence and commercial resource for the Tribe, as well as an important point of cultural identity (Donatuto, 2003). Understanding the chronic health concerns from consuming contaminated shellfish is not well documented in tribal communities. Additionally, risk assessments often do not include cultural risk such as potential loss of shellfish used in traditional ceremonies, or the loss of harvesting for commercial purposes. The prevalence of contamination in fish and shellfish is well documented by the U.S. Environmental Protection Agency (EPA) and Washington State agencies. However, fish consumption rates predicated on data deemed appropriate for the “average” American to be 6.5 grams per day were used by EPA in ambient water quality criteria established in the Clean Water Act. This rate equals approximately one fish meal per month. These figures are far below the rates recommended by DOH for chronic health concerns, and unacceptable for Tribes based on usual rates of consumption.

Framing scientific analysis for risks associated with environmental hazards and fish consumption needs to provide for expanding community participation in designing environmental health risk questions (framing) under various circumstances including the rationale for community action, differences in resources, and involvement of scientific experts (Judd, et al., 2005). Affected parties should be allowed to express their own needs and help shape objectives for risk management in an analytic-deliberative process. The issuance of advisories tends to be a top-down process, as decisions about acceptable risks and alternatives are often made without including affected parties, such was the case with the Swinomish Tribe. Framing allows concerns that arise through deliberative processes to shape analyses. Framing is an integral part of the analytic-deliberative risk process and can open important opportunities for two way dialogue and communication among researchers and community/tribal partners.

Summary and Recommendations

Robyn states, “Leaving traditional knowledge out of environmental policy is a grave injustice because it is socially injurious to Native peoples and, in effect, all people, not only in the United States but worldwide (2002, p. 1). Tribe’s necessarily complicate environmental justice issues with unique political and cultural concerns (Agyeman, 2005). But the complications inherent in differences of culture and law do not allow for an easy dismissal of the issues. Instead, it is the responsibility of the parties involved to address the matters respectfully and with the full participation of the impacted tribal communities (Brulle & Pellow, 2006; Robyn, 2002).
Conclusion

Linda Robyn, in her 2005 article, suggested policy formation that is sensitive to a critical perspective must include, “taking into consideration questions about responsibilities toward the environment and how these responsibilities ought to be reflected in the policies adopted by the government, in the private sector, and in the habits of the population as a whole”. The scope of this research project, as currently envisioned, will encompass these power relationships and will specifically address the role tribally appropriate data should play in those interactions. Through the completion of this project, we hope to impact future regulatory policy decisions in a positive and emancipatory way.
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