Legal Memo on Affirmative Action

Justice at Work, Week 9

Your group will discuss these issues and, together, outline the elements of your legal memo on a poster. Then each person will write her/his own memo. These two elements should be considered the “test” for Justice at Work. The memos must be in your portfolio.

The imaginary plaintiff and his fact circumstances are described below. (He is the only fictional element in the scenario). He is filing a Title VII complaint of discrimination based on race against Ford and the United Automobile Workers Union (UAW). Decide whether your group wants to argue for or against the plaintiff. You may choose to argue another side from what you personally believe, for practice. We’re not evaluating your opinion. We’re looking for evidence of your learning from various sources and your skills at constructing a legal argument.

You will start this exercise and continue it next week after having read Kahlenberg and the Supreme Court’s Bakke decision, with Marshall’s dissent. The Kahlenberg article on class-based affirmative action is on the class web site at 

http://academic.evergreen.edu/curricular/jaw/springnine.htm
For Bakke, use your legal research skills to find this on Westlaw or in the hard-copy Supreme Court reports. Copy and read the decision and the dissent.
Facts: See the attached news article, which is real. Plaintiff James Hickey is a 37-year old white high school dropout who is from Beckley, West Virginia. He is from a poor coal mining family and moved to Sharonville, Ohio and became a line production worker at Ford. Hickey took the apprenticeship test before the program was cancelled. He charges that the 279 positions set aside for Black workers constitute an illegal quota in violation of Bakke and requests these positions be instead allocated to workers from economically disadvantaged backgrounds. Hickey privately argues that this is a pro-labor position that preserves working class unity and is a “natural” for labor. He says setting the standard as economic disadvantage still preserves an advantage for minorities, yet preserves The American Creed of color-blindness.

In teams of four, outline your legal memo supporting or opposing plaintiff Hickey. Whichever position you take, your memo should respond to the arguments in the following articles or cases:

Griggs, Bakke, Kahlenberg’s article, Marshall’s dissent in Bakke. You may also want to include arguments or information from Hill, Eyes on the Prize, Cohn, Critical Race Theory, or Moreno.

We know you haven’t read Kahlenberg or Bakke/ Marshall yet. That’s why we’re finishing week nine. 

After the exercise is finished, week 9, each person will write her/his own memo. 

Seminar Questions for Moreno

What’s the significance of the title? 

Where does the idea of propotionalism come from?

Where does the term Affirmative Action come from, and why might this matter?

What would Moreno say about each of these periods of equal employment law:

Racial proportionalism of the 1930s, FEPC period, Civil Rights Act of 64, and the Past Discrimination/Griggs era.

What are Moreno’s values and assumptions and politics, and how do you know from the text?

Fish bowls:

1. How this book contributed to your understanding of remedy in civil rights/employment law?

2. What are the weaknesses in Moreno’s argument?

