"American Indians and the Constitution"

SAMPLE CASE BRIEF

Johnson v. McIntosh

FACTS:  Before the American Revolution, the plaintiff (Johnson) had acquired land from speculators who had been granted the property from the Illinois and Piankeshaw Indian nations.  After the war, the U.S. government received title to the land through the Treaty of Greenville.  The government then sold acreage that was part of Johnson’s purchase to McIntosh.  Johnson sued to eject McIntosh from the property, arguing that his title was invalid.

ISSUE:    Whether the titles of property conveyed by the Indian nations must be recognized in U.S. courts.

HOLDING: No

RATIONALE:  Under the Doctrine of Discovery, the discovering sovereign has the exclusive right to appropriate lands occupied by Indians.  This includes the right to extinguish the Indian title of occupancy, either by purchase or by conquest.  The Indians are entitled to occupy the land and even be protected by the government in doing so.  However, they are mere occupants of the land and do not possess absolute title that would allow them to transfer the property to others.

IMPLICATIONS FOR SOVEREIGNTY AND INDIAN RIGHTS:  This decision has severe implications for American Indians.  It means that their right to possess land is limited.  They occupy the land at the mercy of the discovering sovereign, which may extinguish title whenever it wants and without providing compensation.

