AMERICAN INDIANS & THE CONSTITUTION

2004 Fall Quarter

SYLLABUS 
	FACULTY INFORMATION:

José Gómez, J.D.

Office:  Sem II E4104 

Office Hours: Tuesdays 10-12 and by appointment

Mail Stop: Sem II A2117

Telephone:  (360) 867-6872

E-mail:  gomezj@evergreen.edu
Fax: (360) 867-6553


	PROGRAM SECRETARY INFORMATION:

Carolyn Raines

Office: COM 303A

Mail Stop: COM 301

E-mail: rainesc@evergreen.edu
Telephone: 867-6605

Fax: (360) 867-6663




PROGRAM WEB SITE:

http://academic.evergreen.edu/curricular/americanindianlaw/home.htm

SCHEDULE:

	Monday
	Tuesday
	Wednesday
	Thursday
	Friday

	CASE ANALYSIS

10:00 - 12:00 
Longhouse 1002
	JOSE’S OFFICE HOURS

10:00 - 12:00 

	CASE ANALYSIS
& LAW WORKSHOP

10:00 - 12:00 
Sem II, D3107


	
	CASE ANALYSIS

10:00 - 12:00 
Sem II, E1105

	SEMINAR

1:00 - 3:00
Sem II, E3107

	
	
	 
	SEMINAR

1:30 - 3:30
Sem II, C2105 & C2109



	Please note that in some instances in the first and second weeks, we will meet in venues other than the assigned classrooms.  These other venues include the Computer Center, the Library and the Temple of Justice on the Capitol Campus.  In the tenth week, the class will convene as the Evergreen Supreme Court.  That, also, will require a change in meeting space.  You will be informed about all of these exceptions to the regular meeting spaces. 




PROGRAM DESCRIPTION
The roots of American Indian Law, which today governs relations among the federal government, the states and the Indian tribes, predate the United States Constitution.  It is an area of law that is uniquely complex, due in large part to the ambivalence, vacillation and racism that all three branches of government have demonstrated toward Native Americans.

The treaty-making era that began prior to the Revolutionary War ended abruptly in 1830 with Andrew Johnson's policy of "removal." Backed by Congress and the Supreme Court, the president initiated a 60-year drive to herd hundreds of Indian tribes onto reservations in the West.  Just as abruptly, the Congress in 1887 decided that it was time for Indians to assimilate into white society and authorized the dissolution of tribal governments and the elimination of Indian reservations.  In 1934, after confiscating 90 million acres of Indian land and inflicting incalculable damage on tribal culture, the federal government again reversed course and decided that Indian tribes and tribal governments ought to continue after all.  

In 1953, Congress then terminated some Indian tribes, discontinued federal trusteeship over Indian lands, and mandated or permitted state jurisdiction over tribes.  That policy ended in 1968 when the Congress ignored the sovereignty of tribes and imposed upon them most of the constitutional mandates of the American Bill of Rights.  A silver lining in that cloud was the federal government's implied recognition of tribal government.  Subsequent federal legislation has given tribes increased autonomy and control over their own affairs.

This program will not provide a comprehensive study of American Indian Law.  We will not, for example, study tribal law.  Rather, we will focus on American constitutional law, particularly the impact of Supreme Court opinions on American Indians, their tribes, and their legal and political status.

Reading for the program will include court opinions, Internet resources, and various books and journal articles that explore the constitutional status of American Indians.  Working in legal teams, students will develop appellate briefs on real cases decided recently by the federal courts and will present oral arguments before the “Evergreen Supreme Court."  Students will also rotate as justices to read their peers’ appellate briefs, hear arguments and render decisions.

Credit awarded in constitutional law, Native American Studies, critical legal reasoning, legal research and writing, and oral advocacy.  

Total: 16 quarter hours
Program is preparatory for careers and future study in social science, constitutional law, education, public policy, political theory, history, and political science.

REQUIRED READING

The following is a list of required reading.  Our primary text, which we will use throughout the quarter, is Cases and Materials on Federal Indian Law.  Because we will be engaging in an intensive analysis of the court cases inside and outside the classroom and will constantly refer to this text, it is imperative that each student have a copy and that the book be brought to both case analysis and seminar sessions. 

Cases and Materials on Federal Indian Law (American Casebook Series)

Authors: Getches, Wilkinson and Williams

Publisher: West Publishing Company; 4th edition (June 1, 1998) 

ISBN: 031421125X 

Note: Must be the 1998 4th edition.  It is the latest edition. A 2004-2005 supplement will be available in the bookstore the first week of classes.

The Cherokee Removal: A Brief History With Documents (Bedford Series in History and Culture)

Authors: Theda Perdue, Michael D. Green

Publisher: Bedford/St. Martin's

ISBN: 031208658X 

To An Unknown God: Religious Freedom On Trial

Author: Garrett Epps

Publisher: St. Martin's Press

ISBN: 0312262396 

Uneven Ground: American Indian Sovereignty and Federal Law

Authors: David E. Wilkins and K. Tsianina Lomawaima

Publisher: University of Oklahoma Press; (August 1, 2002) 

ISBN: 0806133953 

Oran's Dictionary of the Law

Author: Daniel Oran

Publisher: Delmar Learning; 3rd edition

ISBN: 0766817423 

ACADEMIC ACTIVITIES:

The following are the primary academic activities of the program, aimed at honing your critical thinking, speaking and writing skills:

Reading.  You will be expected to read the assigned material carefully and analytically.

Case Analysis.  Using the Socratic method, we will analyze the major court decisions affecting American Indians: what were the specific legal issues before the court, what was its holding, what was its rationale and how did it change the political and legal standing of American Indians as per prior understanding of what laws were applicable to American Indians and how they should or should not be applied? What are the implications for sovereignty? One dictionary definition of the Socratic method:  "instruction by questions and answers, as adopted by Socrates in his disputations, leading pupils either to a foreseen conclusion or to contradict themselves." This, instead of lectures, is the standard method of instruction used in law schools. While it is quite effective to help students develop their critical thinking skills, it can be quite intimidating in the hands of unforgiving instructors.  In this class, we will use a benign version of the Socratic method, hopefully avoiding its menacing tendencies. Only if you come to class unprepared will you likely feel ineffectual or distressed.

Seminar.  This is different from case analysis.  For one thing, we will not be using the Socratic method, which is strictly controlled and directed by the faculty member.  Second, in seminar we will be emphasizing issues, and hopefully students will be in control most of the time. Always come to seminar well prepared so that you can be in control.

Writing.  The following writing will be required:

Case Briefs. You will be required to maintain a notebook in which you "brief" each major case we read. "Brief" here does not mean a lengthy writing as in a legal brief.  To brief a case means to succinctly summarize each of the following, preferably using one sentence for each: Who were the parties to the case?  What is the issue (legal question) involved?  What was the holding (decision) of the court?  What was its rationale?  In the law workshop, you will be taught how to do a case brief.  You will hand in your case briefs on a daily basis.

Response Papers.  As a way of acquiring greater depth of understanding regarding some key issues, we will read books rather than study court cases.  In those instances, you will be required to write a two-page response paper as per instructions that you will receive.

Appellate Brief.  You will be required to write a formal appellate brief on an actual Indian Law case recently decided by the U.S. Courts of Appeal and reviewable by the United States Supreme Court.  This appellate work will be collaborative, with each student teaming up with another student to serve as "co-counsel" for either the petitioner or the respondent in the assigned case.  You will learn how to write the different components of the brief in workshops throughout the quarter.

Web Discussion.  If students opt to have the Friday seminar online rather than face-to-face,  each of you will be part of an online asynchronous (message board) discussion group (of 8 - 9 students).  You will also receive specific technical instruction on how to use Web Crossing, the medium we would use to post critical comments and responses.

Oral Arguments.  You, your co-counsel, and the opposing counsel will present oral arguments on your case before a panel of justices of the Evergreen Supreme Court.  Your oral arguments will be based on the written arguments you will have made in your appellate brief.  You will also be required to serve as a justice to hear your peers’ oral arguments and to render a decision in their case.  This all may sound scary, but by the time it comes for you to give your oral argument at the end of the quarter, you will be well prepared (assuming you are diligent in completing the work as it is due.  This will be a collaborative activity with lots of help along the way.

Final Examination.  The final week of class there will be a written final examination.  It will consist of an essay question and/or hypothetical case involving a legal controversy affecting American Indians and their tribes.   Don’t try to cram for this test; it won’t work. If you do your academic work well throughout the quarter, you will be more than ready to render a decision with stellar legal analysis!

ASSIGNMENTS:

WEEK ONE 

Monday, September 27

First day of class.  Introduction to the program and housekeeping matters.  No assignment. 

Wednesday, September 29

Introduction: Indians and the Law; History of Federal Indian Policy; The European Doctrine of Discovery and American Indian Rights

[The continuing relevance of tribalism and tribal sovereignty in the contemporary United States. Crusading-era and Spanish and English colonial influences on U.S. Indian law and policy]

Case Analysis:

Federal Indian Law: Chs. One and Two, pp. 1-72 (Read especially carefully the Perspectives section on pp. 30-37); Johnson v. McIntosh*.

Law Workshop:
How to brief a case; Introduction to the U.S. legal system

Friday, October 1

Indigenous Peoples’ Rights: Comparative Perspectives

Case Analysis:
Federal Indian Law: Ch. Fourteen, pp. 975-981; 1011-1025.

Seminar: 

Uneven Ground: Ch. One (pp. 19-63).
WEEK TWO

Monday, October 4

The Formative Years (1789-1871): The Treaty Tradition in Federal Indian Law; Removal
Case Analysis:

Federal Indian Law: Ch. Three, pp. 73 – 104

Cherokee Removal: pp. 1 - 57

Wednesday, October 6

The Formative Years: Georgia and U.S. Policy

Case Analysis:
Read in this order:

Cherokee Removal: pp. 58 – 70.

Federal Indian Law: Ch. Three, pp. 104 – 126. Cherokee Nation v. Georgia*, Worcester v. Georgia*.

Cherokee Removal: pp. 75-120.

Law Workshop:
Introduction to the legal system, continued, including tribal court system

Friday, October 8

The Formative Years: Cherokee Debate and the Trail of Tears

Case Analysis:
Cherokee Removal: pp. 121 – 175.

WEEK THREE  

Monday, October 11

The Formative Years: Legacy of the Cherokee Cases and the Status of Indian Treaties in United States Law

[The reserved rights concept and the canons of construction]

Case Analysis:
Federal Indian Law: Ch. Three, pp. 126-139. United States v. Washington* (“Boldt Decision”); United States v. Winans*

Seminar:

Uneven Ground: Ch. Four (pp. 98-142)

Wednesday, October 13

Law Workshop:
Introduction to legal research with a focus on Indian Law

How to write the Statement of the Case for the appellate brief

Friday, October 15

A Century of Shifting Policy

[The development of the congressional plenary power doctrine and the nineteenth century Supreme Court’s conceptualization of guardian/ward relationship; the allotment policy and the Indian Reorganization Act]

Case Analysis:
Federal Indian Law: Ch. Four, pp. 140-185. Ex Parte Crow Dog*, United States v. Kagama*, United States v. Sandoval; Lone Wolf v. Hitchcock*.

Seminar:

Uneven Ground: Ch. Five (pp. 143-175)

WEEK FOUR

Monday, October 18

A Century of Shifting Policy, continued

[Termination and canons of construction in Indian treaty interpretation]

Case Analysis:
Federal Indian Law: Ch. Four, pp. 191-221; Menominee Tribe of Indians v. United States*.
Wednesday, October 20

A Century of Shifting Policy, Continued

[Self-determination]

Case Analysis:
Federal Indian Law: Ch. Four, pp. 224-255; Ch. 13, p. 960 (read only the two complete paragraphs – “Does the reasoning…to legislate further?” - then read Supplement, pp.  80-90). Morton v. Mancari*; Rice v. Cayetano*
Law Workshop:
Introduction to legal research, continued

How to develop the Questions Presented for the appellate brief

Due: Statement of the Case

Friday, October 22

The Federal-Tribal Relationship

[Tribal property interests; the Indian Claims Commission]

Case Analysis:
Federal Indian Law: Ch. Five, pp. 257-304 (Don’t forget supplementary material to pp. 283, 297, 298 and 304.); Tee-Hit-Ton Indians v. United States*, County of Oneida v. Oneida Indian Nation*, Montana v. United States*.

Seminar:

Uneven Ground: Chapter Three (pp. 98 – 116).

WEEK FIVE

Monday, October 25

The Federal-Tribal Relationship, continued

[Congressional plenary power and treaty rights; the trust doctrine]

Case Analysis:
Federal Indian Law: Ch. 5, pp. 305-358 (Be careful not to overlook 15 pages in the Supplement); Seminole Nation v. United States*; United States v. Navajo Nation*..

Wednesday, October 27

Law Workshop:
How to develop the Argument for the appellate brief

Due: Questions Presented

Friday, October 29

The Federal-Tribal Relationship, Continued

[Congressional accountability under the trust relationship]

Case Analysis:
Federal Indian Law: Ch. Five, pp. 358-372; United States v. Sioux Nation of Indians*.

Seminar:

Uneven Ground: Ch. Two (pp. 64-97)

WEEK SIX

Monday, November 1

Tribal Sovereignty

[Sovereign powers of tribes; the infringement and preemption tests]

Case Analysis:

Federal Indian Law: Ch. Six, pp. 373-388 and 418-437

Talton v. Mayes*,United States v. Wheeler*, Williams v. Lee*, McClanahan v. Arizona State Tax Commission*.

Seminar:

Uneven Ground: Ch. Seven (pp. 216-248)

Wednesday, November 3

The Limits of Tribal Jurisdiction

[The definition of Indian country]

Case Analysis:
Federal Indian Law: Ch. Seven, pp. 438-469; South Dakota v. Yankton Sioux Tribe*.

Law Workshop:
Co-counsel conferences with the Chief Justice of the Evergreen Supreme Court; appointments will be announced on November 1.

Due: Rough outline of the Argument that will be developed for the appellate brief.

Friday, November 5

The Limits of Tribal Jurisdiction, continued

[Criminal Jurisdiction; Public Law 280; The Indian Civil Rights Act]

Case Analysis:
Federal Indian Law: Ch. Seven, pp. 470-495; 502-531; Santa Clara Pueblo v. Martinez*; National Farmers Union Ins. Companies v. Crow Tribe of Indians*

WEEK SEVEN  

Monday, November 8

The Limits of Tribal Jurisdiction, continued

[Qualified tribal control of non-Indians]

Case Analysis:
Federal Indian Law: Ch. Seven, pp. 531-555 (Don’t overlook about 28 pages in the Supplement.); Oliphant v. Suquamish Indian Tribe*, United States v. Lara*, Montana v. United States*, Strate v. A-1 Contractors*, Nevada v. Hicks*.
Wednesday, November 10

Tribal and State Conflicts Over Jurisdiction

[Taxation and regulation]

Case Analysis:
Federal Indian Law: Ch. Eight, pp. 556-603; Washington v. Confederated Tribes of the Colville Indian Reservation*, White Mountain Apache Tribe v. Bracker*, Merrion v. Jicarilla Apache Tribe*.
Law Workshop:
Group work and assistance on the appellate brief.

Due: First draft of the Argument for the appellate brief.

Friday, November 12

Tribal and State Conflicts Over Jurisdiction

[Indian Child Welfare Act of 1978]

Case Analysis:
Federal Indian Law: Ch. Eight, pp. 660-682; Mississippi Band of Choctaw Indians v. Holyfield*

Seminar:

Uneven Ground, Ch. Six (pp. 176-215)
WEEK EIGHT 

Monday, November 15

Reservation Economic Development

[Reservation development: challenges and problems; Indian gaming and the Indian Gaming Regulatory Act (IGRA)]

Case Analysis:
Federal Indian Law: Ch. Nine, pp. 719-728; 739-752; California v. Cabazon Band of Mission Indians* 

Wednesday, November 17

Law Workshop:
How to write the summary and conclusion(s) for the appellate brief

How to develop and present the oral argument in the Supreme Court

Due: Second draft of the Argument for the appellate brief

Friday, November 19

Indian Religion and Culture

[Protection of American Indian Religious Freedom]

Case Analysis:
Federal Indian Law: Ch. Ten, pp. 754-782; Lyng v. Northwest Indian Cemetery Protective Association*; Employment Division, Dept. of Human Resources of Oregon v. Smith*.
BREAK WEEK: November 22 – 26.  No classes.  Assigned reading during the break: To An Unknown God: Religious Freedom on Trial (entire book to be read by November 29.  You will receive instructions regarding a short response paper that you will be required to write and submit on Monday, November 29.

WEEK NINE  

Monday, November 29

Water Rights

[The Winters Doctrine; the McCarran Amendment; adjudication, and the “practicably irrigable acreage (PIA) standard]

Case Analysis:
Federal Indian Law: Ch. Eleven, pp. 791-807; 816-835; Winters v. United States*, In re General Adjudication of All Rights to Use Water in the Big Horn River System*
Wednesday, December 1

Fishing and Hunting Rights

[Regulation on and off the reservation]

Case Analysis:
Federal Indian Law: Ch. Twelve, pp. 860-901 (Don’t overlook 10 pages in the Supplement); New Mexico v. Mescalero Apache Tribe*, United States v. Winans*, Minnesota v. Mille Lacs Band of Chippewa Indians*.
Law Workshop:
Due: Final, polished version of the appellate brief.  Distribute 7 - 11 copies (depending on the number of associate justices who will hear your case) as follows: two for the opposing counsel, one for the chief justice and one for each of the associate justices of the Evergreen Supreme Court. 

Friday, December 3

Rights of Alaska Natives

Case Analysis:
Federal Indian Law: Ch. Thirteen, pp. 905-944.  North Slope Borough v. Andrus*

Seminar:

Uneven Ground, conclusion (pp. 249-263).

WEEK TEN

Monday, December 6 – Friday, December 10:

Oral Arguments before the Evergreen Supreme Court.  Court docket and calendar to be announced.

EVALUATION WEEK:  December 13 – 17

