EVERGREEN SUPREME COURT 
APPELLATE ADVOCACY PROJECT 

WRITING THE APPELLATE BRIEF: QUESTIONS PRESENTED
Context for Developing the "Questions Presented" 

Since we are not studying the law in great depth and you will not have the opportunity or the expertise to do extensive legal research, you will not be expected to present highly polished legal arguments of the type you would see in law school or in the courts. However, you are expected to develop solid arguments on your side of the case. 

By reading your case carefully, you can learn a substantial amount about the law that applies to your case. In addition, you should feel free to argue policy (the prudence or wisdom of pursuing a particular course of action). 

Guidelines for Developing the "Questions Presented" 

In this section of the appellate brief, you state the legal issues or questions presented by the facts of the case. This is your opportunity to identify the issues that you want the court to consider and decide. 

This is a time for advocacy, not neutrality. It is a significant opportunity to frame the issues in a way that is beneficial to your side of the case. The importance of the way the issues are set forth in the appellate brief is underscored by the fact that this is likely to be the first section of the brief that the judges will read. A well-written set of questions presented will focus the judges’ attention on your view of the case and could influence the perspective of the judges in reading and assessing your brief. 

As you try to identify the main legal issues, i.e. the questions presented, it may be helpful to ask yourself: Why do I want the appellate court to hear this case? What are the important legal questions that, in my view, the court needs to consider? What is the question or issue for which there apparently is no one indisputable answer? Why is there a dispute about the way a rule of law has been applied to the facts of my case?" In sum, you are seeking to articulate whether or in what way a rule of law applies to a particular set of facts or circumstances. 

Most cases arise from disputes about some enacted law. Your questions, therefore, should incorporate two things--the rule of law at issue and the specific and key circumstances to which the rule of law has been applied. 

Most cases have many legal issues, some major and some minor. Concentrate on the major issues that will be decisive in the outcome of your case. Avoid weak or marginal issues. Things to remember as you draft the statement of the questions presented: 

1. You must draft the Questions Presented in such a manner that they can be answered as either "yes" or "no."  If your question does not lend itself to such an answer, restate it.  Questions that begin with Who, What, Where, When, Why or How are all inappropriate.  The question must begin with a "helping" verb: "Is...Will...Should...Does...Do...?"  Alternatively, Questions Presented can begin with "Whether" where the words "The issue is" are understood:  "(The issue is) Whether... ." 

2. Every word counts. Avoid details that are unnecessary to stating the legal issues, but include those details that are important to understanding the legal issues. 

3. Do not ignore unfavorable circumstances or facts that are important to understanding and stating the issue, no matter how damaging they may be. On the other hand, do not display damaging circumstances in "neon lights." There are legitimate ways to avoid giving such emphasis to unfavorable circumstances. For one thing, you can make brief reference to them. You can also refer to them in broad, general terms. 

4. Do not fail to give favorable facts or circumstances high "billing". Describe them in specific, detailed terms if appropriate. Use words that are favorable to your client and unfavorable to your adversary’s case. 

5. The placement of each word in the question counts. Place words and refer to circumstances, which are favorable to your client (or damaging to your adversary) as near as possible to the beginning of the questions and place words and refer to circumstances which are unfavorable to your client as far to the end of the questions as possible. 

6. Do not distort the questions and certainly do not present them falsely or in a misleading way. Do present the questions in a way that is reasonably favorable to your client. 

7. Your statement of each of the questions presented must be accurate and complete. There are usually many different ways to phrase a legal question. Try different formulations of the same question and decide which one is most favorable vis-à-vis your client and least favorable to your adversary. 

8. Be prepared to revise your questions as you write your argument and after you are finished writing it. You may even find that you have missed the boat and need to throw away a question you have written or add a question you previously overlooked. 

Examples of Questions Presented 

Below are three questions presented in the case of United States v. Navajo Nation.  In that case, Navajo Nation filed a complaint against the United States for breach of trust and breach of contract. The United States, through the Secretary of the Interior, supervises and regulates the development and sale of mineral resources on Indian reservation lands, pursuant to the Indian Mineral Leasing Act (IMLA). The Navajo Nation complained that the United States acted in the interests of a coal mining company, and not in the interests of the Navajo Nation, when negotiating the rate of royalty payments owed on coal mined from Navajo land. The Court of Federal Claims dismissed the complaint, ruling that although the United States had breached its fiduciary obligations to the Navajo Nation, this breach was not actionable because the United States did not have a trust relationship with the Navajo Nation and monetary relief was not available. The court of appeals reversed, holding (1) that a trust relationship existed and exists with the Navajo Nation, and (2) monetary damages are an available remedy for breach of this trust.  Can you tell which question presented appeared in the brief of the petitioner (United States of America) and which one appeared in the brief of the respondent (Navajo Nation)?  How can you tell?
1) Whether the court of appeals properly held that the United States is liable to the Navajo Nation for up to $600 million in damages for breach of fiduciary duty in connection with the Secretary's approval of an amendment to an existing mineral lease, without finding that the Secretary had violated any specific statutory or regulatory duty established pursuant to the IMLA. 
2) Whether the Navajo Nation stated a claim for breach of trust where the Department of the Interior suppressed a well-supported decision raising Navajo coal royalties from extremely low rates, deceived the Navajo Nation and withheld from it key information, forced it to negotiate at a decided disadvantage, and ultimately approved a lease of Navajo coal for far less than every federal study had found reasonable, all in violation of applicable statutes, departmental regulations, and the core trust duties of loyalty, candor, and care.
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