THE EVERGREEN SUPREME COURT

2005 SPRING TERM

GRANT OF WRIT OF CERTIORARI

On April 11, 2005, the Evergreen Supreme Court granted a writ of certiorari in the following seven cases:

No. S2005-01

City of Las Vegas

v.

American Civil Liberties Union

On a Writ of Certiorari to the

United States Court of Appeals for the Ninth Circuit

In a successful bid to revive its decaying downtown, the City of Las Vegas followed the lead of towns across the United States and turned several blocks of its main downtown street into a publicly-owned pedestrian mall, the Fremont Street Experience. Fearful of the potential for disruption of merchants and customers, the City restricted First Amendment activities in the mall. After running afoul of these restrictions, the American Civil Liberties Union of Nevada ("ACLU") and others (jointly "the Plaintiffs") sued. The federal District Court ruled that the mall was a nonpublic forum and that the restrictions on soliciting and tabling were constitutional.  However, that court found that restrictions on leafleting and vending were unconstitutional even under the less rigorous nonpublic forum standard.

The U.S. Court of Appeals for the Ninth Circuit affirmed in part, reversed in part, and remanded.  Declaring that the Fremont Street Experience “unmistakably possesses the characteristics of a traditional public forum,” the Court of Appeals said that the District Court should have used a strict standard of review in order to protect adequately the right to expression.  Opposing restrictions on all of the First Amendment activities in controversy, the Court of Appeals thus reversed the District Court’s ruling on soliciting and tabling and affirmed the ruling on leafleting and vending.  The Court concluded that even under the lesser nonpublic forum standard, restrictions on the latter activities were unconstitutional.

On March 28, 2005, the City of Las Vegas petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner: Patricia A. Ryder, Esq. and Janice Deuble, Esq.

Co-counsel for respondent: Vineet J. Teames, Esq. and Kerry S. Gutnecht, Esq.

No. S2005-02

Mississippi Commission on Judicial Performance

v.

Wilkerson

On a Writ of Certiorari to the

Supreme Court of Mississippi

After reading about states that had opted to extend to gay and lesbian partners the same right to sue previously reserved for heterosexual spouses and family members, George County Justice Court Judge Connie Glen Wilkerson decided to express publicly his disagreement with those states and his views on homosexuality.  He wrote a letter to the editor of the George County Times, in which he stated that gay and lesbian people belong in mental institutions, advocated a position against legislation that advances civil rights for lesbian and gay people, and further stated that those elected officials who support such legislation and citizens who vote for said officials “have to stand in the judgment of GOD.”  Judge Wilkerson also stated, in an interview with Mississippi Public Radio, that gay and lesbian people are “sick.”

In response to a complaint filed by Lambda Legal Defense and Education Fund, the Mississippi Commission on Judicial Performance charged the judge with “willful misconduct in office and conduct prejudicial to the administration of justice which brings the judicial office into disrepute.”  The Commission asked the Supreme Court of Mississippi to sanction the judge.  The State Supreme Court refused to do so.  The Court said that the judge’s statements constituted religious and political/public issue speech protected by the First Amendment.  On March 28, 2005, the Commission petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner: Joseph S. Jatcko, Esq. and Cristal A. Otero, Esq


Co-counsel for respondent: Daniel I. Silverman, Esq. and Claywell Blake, Esq.

No. S2005-03

Church of the American Knights of the Ku Klux Klan

v.

Bernard Kerik

On a Writ of Certiorari to the

United States Court of Appeals for the Second Circuit

The American Knights claims to be an “unincorporated political membership association that advocates on behalf of the white race and the Christian faith.”  The organization identifies in part with the Ku Klux Klan, particularly as to a belief in racial separation and in the importance of the Ten Commandments and the virtues of religious belief.  It also opposes integration, affirmative action, racial intermarriage, immigration and abortion.  Members wear “the hood and robe,” the garb traditionally associated with the Ku Klux Klan.

The American Knights applied for a parade permit and a sound device permit for an event on the steps of the county courthouse.  The New York Police Department denied the permits because the American Knights planned to wear masks in violation of a state law that provides that a person is guilty of loitering when he:

Being masked or in any manner disguised by unusual or unnatural attire or facial

alteration, loiters, remains or congregates in a public place with other persons so

masked or disguised, or knowingly permits or aids persons so masked or disguised

to congregate in a public place; except that such conduct is not unlawful when it

occurs in connection with a masquerade party or like entertainment . . . .

The American Knights succeeded in obtaining an injunction from the federal District Court to force the police department to allow its members to demonstrate while wearing masks.  Eventually, the District Court granted the American Knights motion for summary judgment, holding that the American Knights’ mask wearing was protected by the right to anonymous speech as well as its value as expressive conduct or symbolic speech.  The District Court also found the anti-mask statute facially invalid because it is founded on the content of speech, allowing masks for entertainment but not other purposes.  Finally, the District Court found that the City’s selective application of the law to the American Knights but not to similarly situated groups amounted to viewpoint discrimination.

Acknowledging the aim of the New York law to deter violence and to facilitate the apprehension of wrongdoers, the U.S. Court of Appeals found the New York law valid under the First Amendment and reversed the District Court.  On March 28, 2005, the American Knights petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner:  Robert D. Lockwood, Esq. and Antonio R. Olguin, Esq.

Co-counsel for respondent: Forest F. Headley, Esq. and Daniel A. Goldfinger, Esq.

No. S2005-04

Byerley v. Dean

On a Writ of Certiorari to the

United States Court of Appeals for the Sixth Circuit

Stephen Dean, who applied to practice law in Michigan, became concerned about the treatment of his application and picketed at the state bar office and the residence of a state bar official. According to Dean, the official came out of his residence, threatened that Dean would never become a member of the state bar due to his picketing, and also threatened to have Dean arrested. After the confrontation, Dean left and ceased all picketing. The official then wrote Dean a letter on state bar stationery warning Dean not to trespass on his or the state bar’s property. Dean sued the official, claiming that the official had violated his First Amendment rights because of the threat that Dean would never be admitted to the state bar because of the picketing.

The District Court granted summary judgment for the state bar official because it determined that he was not acting under color of state law.  On appeal, the United States Court of Appeals disagreed, concluding that Dean had created a genuine issue of material fact as to whether Byerley acted under color of law.  The Court further held that Dean had a constitutionally protected right to engage in targeted picketing on the street in front of Byerley’s residence.  For those reasons, the Court Appeals reversed the District Court’s grant of summary judgment and remanded the case.  On March 28, 2005, Byerley petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner:  Rebecca M. Dafoe, Esq. and Alyssa F. Coker, Esq.

Co-counsel for respondent: James K. Oliver, Esq. and Adam W. Johnson, Esq.

No. S2005-05

Doe v. City of Lafayette, Indiana

On a Writ of Certiorari to the

United States Court of Appeals for the Seventh Circuit

The City of Lafayette, Indiana, issued John Doe, a convicted sex offender, a letter informing him that he was banned from all public parks under the City’s jurisdiction.  Doe has a long history of arrests and convictions for sexually related crimes, including convictions for child molestation, attempted child molestation, voyeurism, exhibitionism and peeping.  The current case arose when Lafayette officials banned the man from the parks after he told his probation officer that he had visited a park and had thought about having sexual contact with children playing there.  He did not act on the thought.  Instead, he left the park and sought emergency help from his psychologist and his Sexual Addicts Anonymous (SAA) group.

After receiving an indefinite ban from all City parks, Doe sued, alleging that it violated his rights under the Constitution of the United States.  In a First Amendment claim, he alleged infringement of his right to freedom of thought because he was punished merely for inappropriate thoughts. In a Fourteenth Amendment substantive due process claim, Doe claimed that the ban order violated his fundamental right to intrastate movement and freedom of movement, which protected his right to enjoy and wander through a public park.  The District Court rejected all of these claims and granted summary judgment to the City.

The U.S. Court of Appeals affirmed the judgment of the District Court.  On March 28, 2005, Doe petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner:  Elizabeth A. Lieberknecht, Esq. and Krystl-Ann Mitchell, Esq.

Co-counsel for respondent:  Carli B. Davidson, Esq. and Shoshana L. Sanders, Esq.

No. S2005-06

R.J. Reynolds Tobacco Company

v.

State of California

On a Writ of Certiorari to the

United States Court of Appeals for the Ninth Circuit

In 1988, California voters approved Proposition 99, a statewide ballot initiative also known as the “Tobacco Tax and Health Protection Act of 1988.” It imposes the Cigarette and Tobacco Products Surtax, 25-cent per-pack surtax on all wholesale cigarette sales in California.  The revenue generated by the surtax is placed in the “Cigarette and Tobacco Products Surtax Fund.” Twenty percent of taxes in the surtax fund is allocated to a “Health Education Account,” funds from which are available only “for appropriation for programs for the prevention and reduction of tobacco use, primarily among children, through school and community health education programs.”

In order to implement Proposition 99, the California Legislature directed the California Department of Health Services (“DHS”) to establish “a program on tobacco use and health to reduce tobacco use in California by conducting health education interventions and behavior change programs at the state level, in the community, and other non-school settings.”  As part of this program, called the “Tobacco Control Program,” the DHS is required to develop a media campaign designed to raise public awareness of the deleterious effects of smoking and to effect a reduction in tobacco use.

The Tobacco Control Program is funded entirely with money from the Health Education Account — and thus, ultimately, exclusively from the proceeds of the surtax.

 .

R.J. Reynolds Tobacco Co. and Lorillard Tobacco Co. sued DHS to stop a series of ads that it said vilify tobacco companies and their executives. One such ad shows cigarettes raining down on school children, while a narrator says: "We have to sell cigarettes to your kids. We need half a million new smokers every year just to stay in business."

Seeking both injunctive and declaratory relief, the tobacco companies brought five causes of action against the state of California. Among the claims, the tobacco companies argued that the use of the surtax to fund the “anti-industry” advertisements violated the First Amendment. They claimed that this amounted to compelled subsidization of speech prohibited by the First Amendment.  The District Court disagreed and dismissed all of the companies’ federal constitutional claims.  The United States Court of Appeals affirmed.  On March 28, 2005, the tobacco companies petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner:  Colin M. McGee, Esq. and Nastassia A. West, Esq.

Co-counsel for respondent:  Chelsea A. Baker, Esq. and Gideon S. Newmark, Esq.

No. S2005-07

Donald H. Rumsfeld, et al.

v.

Forum for Academic and Institutional Rights (FAIR)

On a Writ of Certiorari to the

United States Court of Appeals for the Third Circuit

In the late 1970’s, at the instigation of activist students, the Harvard Law School became the first U.S. law school to adopt a policy of nondiscrimination based on sexual orientation.  Shortly thereafter, the students succeeded in persuading the Law School to enforce its policy by withholding career placement services from employers who excluded employees and applicants based on sexual orientation, just as the Law School had long done for exclusions based on race, gender and religion.  The students’ primary target was the United States military, which had an explicit policy of excluding service members based on evidence of homosexual conduct and/or orientation.

Through the 1980’s many other law schools followed Harvard Law School’s lead.  Then, in 1990, the American Association of Law Schools voted unanimously to include sexual orientation as a protected category.  As a result, virtually every law school in the nation has a policy that excludes from its career services facilities any employer who discriminates on the grounds of race, color, religion, national origin, sex, handicap or disability, age, or sexual orientation.

Exclusion of the military in particular rankled members of Congress.  In 1994, Rep. Gerald Solomon, R-NY, sponsored an amendment to the annual defense appropriation bill that authorized the withholding of Department of Defense funds from any educational institution with a policy of denying or effectively preventing the military from obtaining entry to campuses for recruiting purposes. The “Solomon Amendment” was amended in 1997 and 1999 to include the withdrawal of all federal funds.  After September 2001, the Department of Defense began to enforce the Amendment vigorously.  Hundreds of millions of dollars were at stake, and by the 2003 recruiting season, every law school that was receiving federal funds had suspended its nondiscrimination policy as applied to military recruiters.

In September 2003, FAIR, an association of law schools and law faculty, filed suit, seeking to enjoin enforcement of the Solomon Amendment.  The law schools claimed that they are “expressive associations” whose First Amendment right to disseminate their chosen message is impaired by the inclusion of military recruiters on campus and that they are insulated by free speech protections from being compelled to assist military recruiters in the expressive act of recruiting.  The District Court denied FAIR’s motion.  However, the United States Court of Appeals reversed, holding that FAIR was entitled to preliminary injunctive relief.  On March 28, 2005, the defendant federal agencies petitioned the Evergreen Supreme Court for a writ of certiorari.  It was granted on April 11, 2005.

Co-counsel for petitioner:  Anders C. Ibsen-Nowak, Esq. and Terra D. Moulton, Esq.

Co-counsel for respondent:  Jonathan F. Ellis, Esq., Cali Edson, Esq. and Timothy J. Wiesch, Esq.

