APPELLATE BRIEF: DEVELOPING THE QUESTIONS PRESENTED 


Small Group Exercise

This is an exercise to help you understand how to develop effective Questions Presented for your appellate brief. The eight Questions Presented below appeared in appellate briefs in actual cases reviewed by the United States Supreme Court.  A summary of each case is provided to give you a context for understanding the Questions Presented. 
1.  R.A.V. v. St. Paul, 505 U.S. 377 (1992).  In that case, it was alleged that in the middle of night, R.A.V. burned a homemade cross in the fenced yard of an African American family that lived across the street from him.  He was prosecuted under the St. Paul, Minnesota “Bias-Motivated Crime Ordinance,” which provided that “whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender commits disorderly conduct and shall be guilty of a misdemeanor.”  How can you tell whether these two Questions Presented appeared in the petitioner’s (R.A.V.) brief or in the respondent’s (St. Paul) brief? 

May a local government enact a content-based, “hate-crime” ordinance prohibiting the display of symbols, including a Nazi swastika or a burning cross, on public or private property, which one knows or has reason to know arouses anger, alarm, or resentment in others on the basis of race, color, creed, religion or gender without violating overbreadth and vagueness principles of the First Amendment to the United States Constitution? 

Can the constitutionality of such a vague and substantially overbroad content-based restraint of expression be saved by a limiting construction, like that used to save the vague and overbroad content-neutral laws, restricting its application to “fighting words” or “imminent lawless action”? 


2.  Texas v. Johnson, 491 U.S. 397 (1989).  During the 1984 Republican national convention in Dallas, Johnson burned a U.S. flag in front of a building to protest the policies of the Reagan administration.  Some onlookers took offense, and Johnson was arrested, tried and convicted for violating a state law that made it a crime to intentionally or knowingly desecrate a state or national flag.  He was sentenced to one year in prison and was fined $2,000.  The Texas Court of Criminal Appeals reversed, holding that Johnson’s actions were symbolic speech protected by the First Amendment.  Can you identify which Question Presented appeared in the brief of the petitioner (State of Texas) and which appeared in the brief of the respondent (Johnson)? 

Whether a state law that penalizes such “physical mistreat[ment]” of “a national flag” as the actor “knows will seriously offend one or more persons likely to observe or discover his action,” facially violates the First and Fourteenth Amendments to the United States Constitution. 

Whether a state law, as applied to the peaceful burning of an American flag at an overtly political demonstration,an act of symbolic speech closely akin to pure speech, violates the First and Fourteenth Amendments to the United States Constitution.
3.  Romer v. Evans, 517 U.S. 620 (1996).  In 1977, the City of Aspen, Colorado adopted a comprehensive anti-discrimination ordinance prohibiting invidious discrimination in employment, housing and public accommodations within the city, including discrimination based upon sexual orientation. In 1992, a majority of the Colorado electorate passed a statewide ballot proposal commonly known as “Amendment 2”.  This was an attempt to amend the Colorado Constitution so as to effect an immediate repeal of the Aspen ordinance and all other state and local anti-discrimination measures protecting homosexual, lesbian or bisexual citizens from discriminatory acts.  Amendment 2 also stripped elected officials at all levels of government of their discretion and authority to adopt future anti-discrimination measures protecting gay and bisexual people. The Colorado Supreme Court declared Amendment 2 unconstitutional.  Parties in favor of Amendment 2 appealed the case to the U.S. Supreme Court. 

The following are some of the Questions Presented that appeared in petitioner, respondent and amicus curiae (friend of the court) briefs submitted to the Supreme Court. Can you tell which ones likely appeared in appellate briefs of parties sympathetic to gay rights (and therefore opposed to Amendment 2) and which ones likely appeared in appellate briefs of parties opposed to gay rights (and therefore supportive of Amendment 2)? 
Whether a popularly enacted state constitutional amendment precluding special state or local legal protections for homosexuals and bisexuals violates a fundamental right of independently identifiable, yet non-suspect, classes to seek such special protections.
Whether the Equal Protection Clause of the Fourteenth Amendment prohibits the implementation of a voter-approved amendment to the Colorado Constitution that mandates the exclusion of a specifically identified and targeted minority from participation in the normal processes of government on an equal basis with other citizens.
Whether an initiated state constitutional amendment that forbids the state and all local governments from adopting or enforcing any law or policy protecting gay people from public or private discrimination violates the Equal Protection Clause of the Fourteenth Amendment because it burdens the fundamental right of gay people to participate in the political process and fails rationally to advance a legitimate governmental purpose.
Whether a state, having a rational basis to do so, may make it more difficult to enact legislation that would establish intrusive regulation of private behavior and property and would cause conflicts with the religious liberty of many of the state’s citizens, to prevent discrimination against members of a non-suspect class that is defined by its members’ conduct rather than by any immutable characteristic, that enjoys considerable political influence, and whose members are economically advantaged compared to other similarly-situated citizens.
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