EVERGREEN SUPREME COURT

APPELLATE ADVOCACY PROJECT
WRITING THE APPELLATE BRIEF: SUMMARY AND CONCLUSION
I. CONCLUSION

In an appellate brief, there are conclusions and there is the conclusion.  This means simply that there are conclusions at the end of the major points of your argument and that there is a summary conclusion at the end of your brief.

A.  Conclusion of Major Points

Your argument for each major point should lead up to a briefly stated conclusion about the result you want the court to reach regarding that point.  Of course, this conclusion is stated at the end of that particular major point. As an example, below is a conclusion that appeared in a brief submitted for the case of Denver Area Educational Telecommunications Consortium v. FCC. In that brief, the conclusion to a major point in the brief reads simply:

In sum, § 10 is unconstitutional because it provides for censorship without required procedural protections.

Notice how similar this language is to the point heading of that section of the argument:

SECTION 10 IS UNCONSTITUTIONAL BECAUSE IT AUTHORIZES AND REQUIRES CENSORSHIP UNDER VAGUE STANDARDS AND LACKS ESSENTIAL PROCEDURAL SAFEGUARDS
This similarity should not be surprising.  Recall how the instructions for writing a point heading (in the “Writing the Appellate Brief: The Argument” handout) stated that “it really is a conclusion made even before the argument is presented.”

B.  "The" Conclusion
An appellate brief culminates in a succinctly stated conclusion, often no more than one or two sentences.  It is possible that the most effective conclusion will be only one sentence, something like "The judgment of the Court of Appeals should be affirmed."

That conclusion captures your position on the issue(s) before the court and informs the court about the action you want it to take on the appeal.  In the Denver Area Educational Telecommunications Consortium v. FCC brief, the CONCLUSION reads simply:

CONCLUSION

For all the foregoing reasons, section 10 and its implementing regulations are unconstitutional and the judgment below should be reversed.

Write persuasively as you bring closure to your case.  Be careful not to raise any issues that you did not previously bring up in your brief.  Notice how the Conclusion above answers the QUESTIONS PRESENTED in the appellants’ brief:

I. Is section 10's explicitly content- and speaker-based censorship scheme subject to First Amendment scrutiny?

II. Is section 10 unconstitutional because it authorizes and requires censorship under vague standards and lacks essential procedural safeguards?

III. Is section 10's content- and speaker-based censorship scheme -- which regulates "indecent" speech on only access channels and is not the least restrictive means of accomplishing a compelling governmental interest -- unconstitutional under the First Amendment?

How can it be said that all of these questions are answered in such a summary conclusion as "Section 10 and its implementing regulations are unconstitutional"?  Precisely because it is a summary conclusion.  Remember that each of these questions had a conclusion of its own at the end of its corresponding argument section.  That means that there were already three conclusions in this brief.  The final conclusion at the end of the brief, then, can be viewed as a summary of those three conclusions.  If the argument is particularly complex, a strategic approach would be to work in a final summary of the argument into the concluding paragraph.  For example, some advocates would have viewed this final section as an opportunity to emphasize the main points that they want the justices to understand.  An alternative would have been:

CONCLUSION

The constitutional infirmities of Section 10 and its implementing regulations are many.  First, the censorship here is based on content and aims selectively at the conveyor of the message.  While each of these defects creates a presumption of unconstitutionality, they are aggravated further by the regulatory scheme’s vague standards and lack of essential procedural safeguards.  Where, as here, the government has failed to use the least restrictive means of achieving its compelling interest, the regulatory scheme must be struck down.  The judgment below must be reversed.

II. SUMMARY OF THE ARGUMENT

Your brief should have a SUMMARY OF THE ARGUMENT section immediately preceding the ARGUMENT section.  This summary should briefly review the substantive points raised in your argument.  You will want to emphasize your strongest arguments.   Of course, this will be a collaborative effort between you and your co-counsel. 

A well-written SUMMARY OF THE ARGUMENT gives a preview of the substantive points raised in your ARGUMENT. For the reader, the SUMMARY OF THE ARGUMENT also can serve as a brief review of those main points after reading them.  In the SUMMARY OF THE ARGUMENT, you have the opportunity to emphasize your strongest arguments. 

You should be able to summarize your ARGUMENT (all of the major points made in your brief) in one to three paragraphs. Of course, you should not write this SUMMARY OF THE ARGUMENT until you and your co-counsel are satisfied with a final version of your ARGUMENT. Since you and your co-counsel each developed different parts of the ARGUMENT section of the brief, the SUMMARY OF THE ARGUMENT must be a collaborative writing exercise.  One way to achieve this task is for each of you to write a paragraph that summarizes the part of the ARGUMENT you wrote. Then, you can make decisions about whether you need to edit the paragraphs to blend them into a cohesive whole. Depending on how each of you has written your summary paragraph, it may well be that little or no editing/blending is needed. 

In a brief, there are two appropriate places for a SUMMARY OF THE ARGUMENT: 

1. An appropriate version of the summary may be the last section of the STATEMENT OF THE CASE along with the latter's Statement of Facts and Procedural History, or a section by itself immediately following the STATEMENT OF THE CASE (as in the sample brief).  In either case, the SUMMARY OF THE ARGUMENT conveniently appears immediately before the ARGUMENT itself. 

2. An appropriate summary may be part of the CONCLUSION section of your brief, as in the alternative conclusion proposed above in the first section of this handout. The version that is placed there is not labeled as SUMMARY OF THE ARGUMENT, because it is considered to be part of the brief's CONCLUSION.  If a summary of the argument is placed there, as in the alternative example, it should lead logically to the concluding sentence or paragraph in that section of the brief (see above, "The" Conclusion). It is possible that the most effective conclusion will be only one sentence, something like "The judgment of the Court of Appeals should be affirmed."
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