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“Whoever attentively considers the different departments of power must perceive, that, in a

government in which they are separated from each other, the Judiciary, from the nature of its

functions, will always be the least dangerous to the political rights of the Constitution; because

it will be least in a capacity to annoy or injure them. The Executive not only dispenses the

honors, but holds the sword of the community. The legislature not only commands the purse,

but prescribes the rules by which the duties and rights of every citizen are to be regulated. The

Judiciary, on the contrary, has no influence over either the sword or the purse; no direction

either of the strength or of the wealth of the society; and can take no active resolution whatever.

It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately

depend upon the aid of the executive arm even for the efficacy of its judgments.”

1. Write Hamilton’s argument in your own words: 
2.  Does Hamilton’s vision of judicial power correspond to your own impressions of judicial power?

3.  Does the Judiciary now have more or less power than Hamilton described?
EVIDENCE 1 - THE UNITED STATES CONSTITUTION - ARTICLE  III, SECTION 1

“The judicial Power of the United States, shall be vested in one supreme Court, and in such

inferior Courts as the Congress may from time to time ordain and establish.”

What is the relationship(s) between the Judiciary and the other branches of government or the public expressed in this excerpt of the Constitution?

______________________________________________________________________________________

EVIDENCE 2 - ARTICLE I, SECTION 3, CLAUSE 6

“The Senate shall have the sole Power to try all Impeachments…When the President of the United States is tried, the Chief Justice shall preside….”

What is the relationship(s) between the Judiciary and the other branches of government or the public

expressed in this excerpt of the Constitution?
______________________________________________________________________________________

EVIDENCE 3 - ARTICLE II,  SECTION 2,  CLAUSE 2

“[H]e [the President] shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court….”

What is the relationship(s) between the Judiciary and the other branches of government or the public

expressed in this excerpt of the Constitution?

______________________________________________________________________________________

EVIDENCE 4 -  TELEGRAM FROM ROY WILKINS TO PRESIDENT KENNEDY 

Read the following telegram on the next page.

What is the relationship(s) between the Judiciary and the other branches of government or the public

expressed in this piece of evidence?


EVIDENCE 5 - EXCERPTS FROM USA TODAY ( ARLINGTON, VA) JUNE 24, 1999, P. 1A

“Some of the [Supreme C]ourt’s most important decisions through history, such as Brown vs.

Board of Education in 1954, have been unanimous. But on the current court, issues such as

affirmative action, public aid to parochial schools and abortion rights will ebb or flow depending

on a single justice — making it more crucial which justice departs and who gets to replace

him or her….

“Already the issue has crept into the presidential campaign. Republican George W. Bush, in his

first New Hampshire news conference, said he would not impose a ‘litmus test’ on court nominees.

Conservatives Gary Bauer and Pat Buchanan attacked Bush for the statement [Gary

Bauer has said he would use a potential justice’s views on abortion to determine whether or not

to nominate him or her]….

“‘Given the effect of the Supreme Court and the federal Judiciary on the lives of Americans, it

is arguable that the appointment of federal judges is a President’s most important function,’

conservative scholar [Daniel] Troy says….

“‘If you care about racial preferences, partial-birth abortions and the abortion right more

generally, expanded criminal rights and school choice, then you should care about the next

president’s appointments to the federal courts, for they will determine whose views on these

issues will prevail.’”

Copyright 1999 USA TODAY. Reprinted with permission.

What is the relationship(s) between the Judiciary and the other branches of government or the public

expressed in this news article?

______________________________________________________________________________________

EVIDENCE 6 - BRIEFS FILED IN TROXEL ROXEL V. GRANVILLE 

In the fall of 1999, the Supreme Court agreed to hear a case, Troxel v. Granville, regarding the right of

grandparents to visit their grandchildren. The American Civil Liberties Union (ACLU), believing that

parents have the right to decide with whom their children will spend time, filed an amicus brief with the

Supreme Court. An amicus brief is a written statement by a group or individual that attempts to inform the

court of relevant arguments and precedents it should consider when deciding a particular case. The ACLU

often files amicus briefs in civil liberties cases. The following is an excerpt from the ACLU’s amicus brief in the Troxel v. Granville case, filed in support of the parents:

“Few ideas are more entrenched in our constitutional jurisprudence than the notion that

parents, rather than the state, are presumptively entitled to make decisions about the best

interests of their children….

“The decision about what role other adults will play in a child’s life is a critical one for most

parents, especially when the child is too young to make that decision independently. Nothing

in our constitutional tradition permits the state to override those decisions merely because

a judge disagrees….”

The American Association of Retired Persons (AARP) also filed an amicus brief in Troxel v. Granville.

The Association’s web site (www.aarp.org) says that the group cited “numerous studies documenting the

significant contributions grandparents make to the healthy development of their grandchildren. It also

cited statistics showing that an increasing number of children are living with grandparents, due to the

growth of substance abuse among parents, teen pregnancy, divorce, and child abuse and neglect…. [The]

AARP’s brief included detailed comparisons of statutes nationwide …. The brief gave examples of statutes that take into consideration whether the child had lived with the grandparent and whether the parent had denied all visitation.

What is the relationship(s) between the Judiciary and the other branches of government or the

public expressed in this evidence?

______________________________________________________________________________________

EVIDENCE 7 - YOUNGSTOWN SHEET & TUBE CO. V.SAWYER (1952)

A short time after the beginning of the Korean War (which was not a declared war), there was a

labor dispute in the steel industry. The steel industry was a vital component of the U.S. economy at the

time and the government was concerned that if a strike occurred in the steel industry, prices of steel

would rise dramatically causing devastating inflation in the economy. A strike was called, however, and in

response President Truman issued an executive order for the Secretary of Commerce Charles Sawyer to

take over the steel mills to keep them operating. President Truman had no authority to take over the mills

under the law. Youngstown Sheet & Tube and other steel companies sued the Commerce Secretary and

the case was appealed to the Supreme Court. The Supreme Court ruled against the President’s action

saying:

“The [executive order to take over the steel mill] cannot properly be sustained as an exercise

of the President’s military power as Commander in Chief of the Armed Forces….[W]e

cannot with faithlessness to our constitutional system hold that the Commander in Chief of

the Armed Forces has the ultimate power as such to take possession of private property in

order to keep labor disputes from stopping production. This is a job for the Nation’s lawmakers,

not for its military authorities….[T]he President’s power to see that the laws are

faithfully executed refutes the idea that he is to be a lawmaker.”

What is the relationship(s) between the Judiciary and the other branches of government or the

public expressed in this court case?

______________________________________________________________________________________

EVIDENCE 8 - TEXAS V. JOHNSON (1989)

Under a law passed by the Texas legislature, it was a misdemeanor to intentionally desecrate a

venerated object (such as a public monument, a place of worship or burial, or a national or state flag).

During the 1984 Republican National Convention in Dallas, Texan Gregory Johnson burned an American

flag in protest of the policies of the Reagan administration. Johnson was convicted under the Texas law. He

appealed his case and it eventually came before the Supreme Court. The Court ruled against the Texas law,

citing First Amendment free speech protections:

“If we were to hold that a State may forbid flag burning wherever it is likely to endanger the

flag’s symbolic role, but allow it wherever burning a flag promotes that role — as where, for

example, a person ceremoniously burns a dirty flag — we would be saying that…the flag

itself may be used as a symbol…only in one direction. We would be permitting a State to

‘prescribe what shall be orthodox….’ We never before have held that the Government may

ensure that a symbol be used to express only one view of that symbol….”

What is the relationship(s) between the Judiciary and the other branches of government or the

public expressed in this court case?

______________________________________________________________________________________

EVIDENCE 9 - TINKER V. DES MOINES (1969)

John Tinker and his sister Mary Beth wore black armbands to school to protest the Vietnam War.

John was in high school at the time and Mary Beth was in junior high. Both of their schools had adopted

policies banning the wearing of armbands in school for the purpose of protest. Both John and Mary Beth

were sent home and suspended from school until they returned without the armbands. The Tinkers filed a

lawsuit against the Des Moines Independent Community School District claiming that the schools violated

their right to free speech guaranteed under the First Amendment. The case was eventually appealed to the

Supreme Court.

The Supreme Court ruled that wearing an armband is symbolic speech that deserves First Amendment

protections. Though school officials must create policies to preserve an orderly environment for

learning, “[i]n our system, state-operated schools may not be enclaves of totalitarianism. School officials

do not possess absolute authority over their students. Students in school as well as out of school are

‘persons’ under our constitution. They are possessed of fundamental rights which the State must respect,

just as they themselves must respect their obligations to the State….”

What is the relationship(s) between the Judiciary and the other branches of government or the public

expressed in this court case?

